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The Missouri legislature passed an act in 
1893 which forbade any employer to make 
an agreement with any workman that the 
jatter should withdraw from any labor organi- 
zation or refrain from joining such organi- 
zation. Employers were also prohibited 
from coercing workmen into withdrawing 
from such organizations or requiring them to 
abstain from attending any meeting of people 
held for lawful purposes. A violation of this 
act was made a criminal offense, punishable 
with fine or imprisonment or both. This 
statute has recently been declared unconsti- 
tutional by the unanimous opinion of the Su- 
preme Court of Missouri, in the case of State 
v.Julow. The court holds that the legisla- 
ture undertook to make a crime of the exer- 
cise of the constitutional right of terminating 
a contract—one of the essential attributes of 
property. It holds the statute unconstitu- 
tional also on the ground that it attempts to 
limit the right to make or to terminate a con- 
tract with particular persons of a class, and 
is therefore a special and not a general law. 
As Judge Cooley has observed, ‘‘every one 
has a right to demand that he be governed by 
general rules, and a special statute which, 
without his consent, singles his case out as 
one to be regulated by a different law from 
that which is applied in all similar cases, 
would not be legitimate legislation, but 
would be such an arbitrary mandate as is not 
within the province of free government.’’ 
The leaders of trade unions will doubtless 
bewail this decision but it is unquestionably 
4 proper one. 

The statutes of Illinois declare all gamb- 
ling contracts null and void and all promis- 
sory notes given thereunder to be unenforce- 
able, even in the hands of bona fide holders. 
Inthe case of Pope v. Hanke, 155 Ill. 617, 
the question arose whether the Illinois courts 
would enforce such a promissory note made 
aid negotiated in the State of Missouri, 
Where it might be legally enforced. The 
court held that while under the general rule 
the validity of a contract is to be governed 
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by the law of the place where made, yet the 
principle of comity does not permit the en- 
forcement of foreign laws which are prejudi- 
cial to the interests of the State, where they 
are sought to be enforced, and this rule rests 
upon strong authority. The transactions in 
which the promissory notes had their origin 
are prohibited by the Illinois Criminal Code. 
Hence the court was bound to apply the law, 
and comity would not require to ignore the 
Illinois statute. The enfgrcement of such 
foreign law would contravene the criminal 
code of the State and would be in opposition 
to its public policy and to the express pro- 
hibition of its statutory enactments and pre- 
judicial to the interests of its people. This 
decision is justly attacked by the editor of 
the National Corporation Reporter, who says 
that while it is undoubtedly in consonance 
with American authorities, yet legislation 
which deprives innocent holders of commer- 
cial paper of acquired rights is unreasonable 
and deserves little commendation at the hands 
of the courts. ‘‘In the case under considera- 
tion, the Supreme Court refused to enforce a 
Missouri contract, legal in the hand of a 
bona fide holder, because an Illinois contract 
would under the same circumstances be un- 
enforceable. It is pushing the policy of the 
State to cover foreign contracts, not immoral, 
per se, but only prohibited by statute. The 
decision works a grave injustice particularly 
as no violation of the State statute had ever 
been committed by the interested parties. 
Aside from any other consideration, the 
hampering of the free and unembarrassed cir- 
culation of commercial paper is a mistake, 
and such legislation is mischievous in the 
highest degree.’’ 


The ‘‘original package’’ question has again 
come up in a case arising under a West Vir- 
ginia law. The last legislature of that State, 
in order to check indulgence in what was 
considered the vice of smoking cigarettes, 
passed a statute requiring dealers in the arti- 
cle to pay what was thought to be the prohib- 
itory tax of $500 for a license. A tobacco 
company of New York shipped a considerable 
number of packages of cigarettes to a dealer 
in West Virginia who had refused to secure a 
license and upon his making a sale he was 
arrested. His counsel applied to Judge 
Goff of the United States Circuit Court for a 
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writ of habeas corpus, claiming that the act of 
the legislature, so far as it affected this case, 
was in violation of that provision of the con- 
stitution which gives congress the sole power 
to regulate commerce among the several 
States, and was consequently void so far as it 
concerned the business of dealing in cigar- 
ettes imported from another State into West 
Virginia and sold in the form in which they 
were received. Judge Goff sustained this 
contention saying, that ‘‘the law, so far as it 
applies to cigarettes imported from another 
State into the State of West Virginia and 
sold by the importer within said last named 
State in the original package, is a burden 
upon commerce among the States, and to 
this extent in violation of the commercial 
clauses of the constitution of the United 
States, and also so far as it relates to cigar- 
ettes manufactured in another State and by 
the manufacturer sent into West Virginia in 
the original packages for sale by the agent of 
the manufacturers, and so sold in such pack- 
ages by such agent, it is for the same reason 
inoperative and void.’’ But the question has 
been raised as to what is an ‘‘original pack- 
age’’ of cigarettes within the meaning of this 
decision. Is it the case in which the cigar- 
ettes are shipped, or is it the little paper box 
which holds ten cigarettes? If it be the lat- 
ter the retailer could hardly do a profitable 
business, as to keep within the law he must 
apparently bring in each of these little pack- 
ages separately at two or three times the cost 
of the package at retail. 








NOTES OF RECENT DECISIONS. 


SaLe—FrRaup oF VENDOR — ReEsciss1ion— 
Disposition OF Goops By VENDEE.—In Far- 
well v. Klowan, 63 N. W. Rep. 798, be- 
fore the Supreme Court of Nebaska, it ap- 
peared that a wholesale merchant sold goods 
on credit, induced to do so by the fraud of 
his vendee. The latter disposed of the goods 
for money and other property, but no partic- 
ular property remaining in his hands could 
be identified as having been purchased with 
the fraudulently acquired property. The 
vendee made a general assignment for the 
benefit of his creditors. The wholesale mer- 
chant discovered the fraud practiced upon 
him, rescinded the contract of sale, and filed 





a bill in equity praying that the entire estate 
of the insolvent vendee might be declared 
trust fund in the hands of his assignee, of 
which the wholesale merchant should be the 
beneficiary, and that he be decreed a firgt 
lien upon all said estate to secure the amount 
due him from his vendee for the property 9 
fraudulently acquired. It was held: 

1. That the relation existing between the 
wholesale merchant and his vendee at the 
time of the sale of the goods was that of an 
ordinary debtor and creditor, not that of 
principal and agent. 

2. That the original contract of sale, al 
though induced by fraud, was not absolutely 
void, but voidable, at the election of the ven- 
dor, within a reasonable time after discover- 
ing the fraud. 

3. That the vendor, having discovered the 
fraud and rescinded the contract of sale with- 
in a reasonable time, might replevin the 
goods parted with. 

4, That, the goods having been disposed 
of by the fraudulent vendee, a court of 
equity would award the vendor any particu 
lar property, or a lien thereon, which could 
be identified as having been purchased solely 
with the property fraudulently acquired by 
the vendee. 

5. But equity would not decree the entire 
estate of the insolvent vendee a trust fund, of 
which the defrauded vendor was the benef 
ciary, and give him a lien on such estate for 
the amount due him from his vendee. 





CriminaL Law—Murper—InpIcTMEnNT.— 
In Cannon v. State, 31S. W. Rep. 150, itis 
held by the Supreme Court of Arkansas that 
the omission of the word ‘‘deliberately” or 
its equivalent in an indictment under the 
statute for murder in the first degree is fatal, 
though the words ‘‘willfully’’ and ‘‘premedi- 
tatively’’ are used. Riddick, J., dissented. 
The court says: 


Before coming to the direct inquiry as to whether of 
not the omission of this word, or its equivalent, is 
fatal to the indictment, it is necessary first to estab 
lish the proposition that any of the words employed 
in the statute, or all of them taken together, are & 
sential to be used in such an indictment, and upo 
this question the authorities are divided. A little al 
thentic history of the law’s dealings with the crimeot 
murder may not be out of place in this connection. 
Mr. Bishop, in his work styled “New Criminal Law” 
(volume 1, § 600, subd. 2), says: ‘Homicides wert 
all, atan early period, punishable with death, when 
committed under any of the circumstances whichnow 
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make the killing either murder or manslaughter. If 
in aparticular instance, it was of malice aforethought, 
which is now the distinguishing element of murder, 
itwas worse in morals, not in law. Afterwards the 
jaw adopted the rule of morals by making the killing 
murder, where done of malice aforethought, while, if 
itwas without such malice, it was called by the name 
of ‘manslaughter;’ punishing only murder with 
death, manslaughter less severely; still, if the malice 
with which a murder was committed was deliberately 
premeditated, it was, in morals, more aggravated, not 
inlaw. Of such a circumstance, the law took no cog- 
nizance. At least, however, it has, in most of our 
States, taken this aggravation also into account, pun- 
ishing the murder capitally only when thus ag- 
gravated, and ordaining a milder punishment for 
simple murder, called ‘murder in the second degree.’ ” 
Thus has the application of capital punishment been 
narrowed and restricted at each successive step, un- 
tilnow itis not to be applied unless in cases defined 
in the statute. 

In perfect accord and keeping with these changes, 
which the law on the subject has undergone from the 
earliest to the present times, the statutes of this State, 
adopted at the first session of the general assembly, 
after defining murder in general, as it was defined at 
common law, after the first change noted above, then 
proceeds to divide this crime into two degrees, in ac- 
cordance with the second change of the law suggested, 
andin this division each of the two degrees, is de- 
fined thus: 

“Sec, 1644. All murder, which shall be perpetrated 
by means of poison, or lying in wait, or by any other 
kind of willful, deliberate, malicious and premedi- 
tated killing, or which shall be committed in the per- 
petration of, or in the attempt to perpetrate arson, 
rape, robbery, burglary, or larceny, shall be deemed 
murder in the first degree. 

“Sec, 1645. All other murder shall be deemed mur- 
der in the second degree.” 

It will be observed that in the first clause of the 
section, defining ‘‘murder in the first degree,” besides 
words describing specific acts, there are four quali- 
fying words employed to define ‘“‘murder in the first 
degree,” when committed otherwise than by the spe- 
tific methods named, namely, “willful,” ‘‘malicious.”’ 
“deliberate,” and “premeditated.” These denote 
the intent with which the killing must be done, in or- 
der to make it murder in the first degree, and, more- 
over, they denote, not only the moral impulse, but 
peculiarly the mental process,through which the crime 
isconceived and the act resolved upon. Of these, it 
may be that ‘‘willful’’ is common in the definitions of 
Many crimes, and yet it may have a peculiar meaning 
inits application to murder in the first degree, be- 
cause of its peculiar emphasis and intensity as used 
in such connection. ‘Malicious’? may in some sort 
be considered as synonymous with “malice afore- 
thought,” although not a perfect synonym. In its 
larger sense, it is common to many crimes. At all events, 
itiscommon to both degrees of murder, when con- 
sidered as synonymous with “malice aforethought.” 
But the. word “deliberate” and “premeditated” are 
peculiarly and solely descriptive of murder in the first 
degree, All the authorities agree that, in order to 
sustain an indictment for murder in the first degree, 
the proof must show that the killing was done will- 
tully, deliberately, and premeditately, as well as in the 
Manner descriptive of murder generally. A majority 
ot the American States, according to the best text 
Writers, hold, however, that while it is essential that 

€proof should show the killing to have been done 





“willfully,” “deliberately,” and “premeditately,” yet 
neither these words, nor their equivalents, are essential 
to make a good indictment for this crime. Such is 
the rule in Massachusetts, New Hampshire, Mary- 
land, Alabama, Pennsylvania, Virginia, Maine, Con- 
necticut, New, York, Michigan, Minnesota, Colorado, 
Nevada, Wisconsin, Montana, Texas, Tennessee, Cali- 
fornia, and Washington,—19. The main arguments 
of the courts in‘all of these States, to sustain their 
position, is thatthe division of murder into two de- 
grees creates no new crime, but simply fixes a pun- 
ishment for each of the two grades of the one crime, 
or, more correctly speaking, punishes the highest 
grade only capitally, leaving the lower grade to be 
punished by imprisonment only,—a punishment for 
any murder whatever unknown to the common law. 
And so these courts say itis a mere matter of deter- 
mining the character of the punishment, which is as 
much the peculiar province of the jury as is fixing 
the amount of punishment, which is left tothe jury 
in all other cases where the punishment is variable. 
So far as our research extends, there is only one case 
in which this particular question has been presented 
for consideration in this court, and that is the case of 
McAdams v. State, 25 Ark. 405. This court, in that case, 
adopted the rule that the statutory words need not 
be charged in the indictment, saying: ‘It is insisted 
that the indictment should allege that the killing was 
willful, deliberate, malicious, and premeditated, in 
addition to malice aforethought. We find that the 
indictment alleges that the prisoner ‘feloniously,’ 
willfully, and of his malice aforethought, did shoot, 
etc. These allegations we think sufficient to charge 
murder in the first degree.”” Proceeding further, the 
court in that case gives as a reason for its position: 
First, that the jury, by statute, is required in all cases 
of murder to declare in their verdict of what degree 
the defendant is guilty; and secondly, that the statute 
does not change the common-law form of the indict- 
ment,—citing Massachusetts and Pennsylvania cases 
in support of this last proposition. 

Now, if the words in question were essential to the 
validity of the indictment, under an indictment 
wherein they were employed, the person indicted 
could be convicted of murder in the second degree as 
well as of the first degree. It is not quite clear that, 
even in such case, it would not be necessary for the 
jury to state the degree in their verdict. In fact, if 
they did not, the court would be left in an awkward 
dilemma. There does not seem to be very great 
force in that reason. Again, the court in that case 
cites and relies upon the several cases from Massa- 
chusetts, among them the case of Green v. Com., 12 
Allen, 155. In this latter case the question arose in a 
curious way. The indictment was a common-law in- 
dictment simply, without the statutory words, as pro- 
vided in that State, “‘deliberately,” premeditated,” 
“malice aforethought,” and yet by name for murder 
in the first degree. The defendant pleaded guilty to 
murder in the first degree, but, when brought before 
the proper tribunal for sentence, raised the question 
that the indictment did not charge murder in the first 
degree; and that, if it did, his punishment could not 
be fixed except bya jury on the facts in evidence. 
Without adverting further to this latter contention, it 
was contended by the defendant that the indictment, 
without the statutory words of description of the 
crime, was in violation of the provision of the bill of 
rights of that State, which says: ‘‘No subject shall 
be held to answer for any crime or offense until the 
same is fully and plainly, substantially and form- 
ally described to him.” To meet that difficulty the 
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court said: ‘The reason on which these decisions 
(referring to some of its antecedent decisions on the 
subject) were founded was this: The statute estab- 
lishing degrees of murder did not create a new of- 
fense, or change the definition of murder as it was un- 
derstood at common Jaw; that the form of indictment 
previously in use, descriptive of murder, embodied 
every shade or degree of the crime, from that which 
was most aggravated, malicious, and premeditated, 
down to that which had only the element of implied 
malice inthe most mitigated form; and that as the of- 
fense was not charged, but only its punishment miti- 
gated in certain cases, the indictment was suflicient to 
embrace every species of murder, whether it fell with- 
in one or the other degrees of homicide, as defined by 
statute.” We may remark parenthetically, at least, 
that so far as the Supreme Court of Massachusetts 
is concerned, its reasoning on this line may have been 
much strengthened by the important fact, not there- 
in referred to, that another provision of their statutes, 
atthe time and doubtless still in force, standing in 
the same connection with that dividing murder into 
two degrees, read thus: ‘Nothing herein shall be 
construed to require any modification of the existing 
form of indictment.’? Gen. St. 1858, ch. 154. § 6. 
Since the only descriptive words essential to a good 
indictment at common law were ‘“feloniously” and 
“‘with malice aforethought,” it would present a case 
of some embarrassment to the trial court to be re- 
quired to instruct the jury that, if they should find 
that the killing was done feloniously and with malice 
aforethought, they should find the defendant guilty 
of murder in the first degree, since under that very 
state of the proof they would also be required to find 
him guilty of murder in the second degree. But per- 
haps the ruling of that court is freed somewhat from 
such embarrassing possibilities,when it is remembered 
that the Massachusetts statute defining murder in the 
first degree is essentially different from ours in the 
language employed, for, instead of making murder in 
the first degree to consist of deliberate and premedi- 
tated killing, the statute ofthat State has it to consist 
of a killing with deliberately premeditated malice 
aforethought. Finally, it was said by the court in the 
McAdams Case that *‘ ‘malice aforethought,’ and ‘de- 
liberation’ and ‘premeditation’ are all synonymous 
terms.” If this be true, it may be asked, in what 
sense and how far has our legislature succeeded in 
separating the crime of murder into two degrees, 
since, “malice aforethought”’ being common to both, 
its synonym must also be common to both? We have 
shown that, by reason of differences of statutory pro- 
visions, Massachusetts rulings cannot always be re- 
lied on as authority inthis State. In Pennsylvania 
there is a statute which says: ‘It shall be sufficient 
in any indictment for murder to charge that the de- 
fendant did feloniously, willfully, and of his malice 
aforethought kill and murder the deceased.” Purd. 
Dig. 1700-1861, p. 253, § 20. There is a similar provis- 
ion in the statutes of each of the States whose decis- 
ions are cited in support of this view, so far as we 
have been able to ascertain, and this provision ren- 
ders these decisions unsatisfactory, at least, as au- 
thorities to us. 

The foregoing is sufficient to show the reasoning 
upon which it is held that it is not essential to a good 
indictment for murder in the first degree that the 
statutory descriptive words be employed. Of the 
text-writers, Mr. Wharton seems to hold to this view, 
although in his ‘‘Precedents”’ he seems to practice the 
other theory, without, however, confining himself to 
the particular words of the statute. In Indiana, 





Iowa, Kansas, Ohio, and Missouri, where the stg 
utory provisions pertaining to the subject are mor 
nearly identical with ours, the omission of the 
words “deliberation,” and “premeditation,” and per 
haps the word ‘“‘willfulness,” in some of these f 

is held to be fatal to an indictment for murder in the 
first degree. The prevailing idea seems to be that 
the division of murder into two degrees, and the de. 
fining of each, was virtually making two crimes oy 
of one,—that is to say, creating a new crime,— and 
this change is statutory purely, although, as it stood 
before the division, murder was purely a commo 
law crime. Upon this subject that excellent author, 
Mr. Bishop, from whom we have already quoted, 
says: “Ifthe reader will compare the form of the 
statute dividing murder into two degrees with the 
old English ones, now common law with us, dividing 
what was felonious homicide into the two degres 
afterwards known as ‘murder’ and ‘manslaughter) 
he will see that this early English legislation and ou 
modern are exactly of the same sort, and they should 
be judiciously treated exactly alike. Thus the statute 
of 23 Hen. VIII. ch. 1, § 38, which originally divided 
felonious homicide into murder and manslaughter, 
did it by taking the benefit of the clergy from such 
as were committed of malice aforethought, making 
them murder, and leaving the rest to be manslaugh. 
ter. In exactly the like manner did, for example, 
the Massachusetts statute provide that murder com 
mitted with ‘deliberately premeditated’ malice afore 
thought should be murder in the first degree, leaving 
all other murder not within the words ‘deliberately’ 
and ‘premeditated’ to be murder in the second de 
gree. Hence, just as the indictment for murder wa 
formed by incorporating into the anterior form, the 
indictment for a felonious homicide, the words of the 
statute of Henry, leaving the indictment to remaina 
indictment for manslaughter, so, in reason and sound 
law, should the indictment for murder in the first de- 
gree, under an American statute, like that above 
stated, be made out of the indictment for murder 
simply, by incorporating into it statutory words, and 
leaving the unaltered old to remain an indictment for 
murder in the second degree.” Bish. Cr. Proce. (id 
Ed.) ch. 33. 

This subject is so satisfactorily discussed in the case 
of State v. McCormick, 27 Iowa, 402, that we invites 
careful reading of that opinion in support of the 
doctrine we hold. The same may be said of the ree 
soning in the case of Fouts v. State, 4G. Greene, iil, 
And in that State, and also in Kansas, the indictment 
must also charge the killing, and not merely the at 
which results in the killing, to have been done wil 
fully, deliberately, and premeditately. See State ¥ 
Watkins, 27 Iowa, 415, and State v. Brown, 21 Kan. 
43. In State v. Townsend, 66 Iowa, 741, 24 N. W. Rep 
585, it is held that words of similar import may l 
employed, and this accords with a statutory provision 
with us. 

As we have stated, since the case of McAdams ¥ 
State, supra, as far as we can find, this court has not 
had this question under consideration, and yet, acting 
upon asense of the fitness of things, the trial courts 
throughout the State (judging from the indictment 
in cases on appeals here) have fallen into the habit, if 
we may so express it, of making all their indictments 
show on their face the distinctive words and feature 
of murder in the first degree, whenever and wherevel 
that specific crime has been charged to any one; and 
we think in this the trial courts have adopted 
more reasonable course, voluntarily though it may be, 
for this theory, we think, has the merit and virtued 
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consistency, safety, fairness, system, and uniformity. 
We are of the opinion that the words of the statute 
peculiarly descriptive of the crime of murder in the 
frst degree (or equivalent words) are essential to the 
yalidity of indictment for that crime or that degree of 
the crime of murder, and it is always safe to employ 
the language of the statute. The indictment under 
consideration contains the words “willfully” and 
“premeditately,”” but not the word “deliberately,” 
and the particular question now, after determining 
that the descriptive words should be employed, is, is 
the omission of the word “‘deliberately” supplied by 
the use of either or both of the other two? Section 
9988, Sand. & H. Dig., reads thus: “The words used 
inastatute to define an offense need not be strictly 
pursued in an indictment, but other words conveying 
the same meaning may be used.”’ Now, if neither of 
the other two words (for there are but the three em- 
ployed), nor both of them, conveys the same meaning 
as “deliberately,” it fullows that the indictment in 
this case is fatally defective. The authorities are, in 
the nature of things, not very numerous on this sub- 
ject. In State v. Shelton, 64 Iowa, 333, 20 N. W. Rep. 
459, each of the three words “willfully,” ‘“‘delib- 
erately,” and “‘premeditately” is held to be essential 
toa good indictment for murder in the first degree; 
and in State v. Boyle, 28 Lowa, 522, the absence of the 
word “deliberately,” in some of its forms and inflec- 
tions, is held not to be supplied by the use of any or 
all the other words of the statute. The last-named 
case is instructive, as it goes into a careful analysis of 
the words, and shows their true and accurate mean- 
ing. There can be little said to the effect that ‘‘will- 
fully” is, in the true sense, synonymous with ‘‘delib- 
erately.” The discussions have been mainly as to 
the difference between ‘‘deliberately’” and “‘pre- 
neditately.”” The prevailing opinion is that ‘“‘delib- 
erately” is the more comprehensive word, although 
some deny this. ‘‘Premeditation” involves more the 
idea of conception,—revolving in mind and thinking 
over, in the passive sense,—while “deliberation,” 
when used in such a connection as this, carries with it 
the idea of planning, devising, scheming, and de- 
termining upon in the active sense, and ultimately the 
idea of predetermined execution. It must be, how- 
ever, understood always, as expressed in Bivens v. 
State, 11 Ark. 455, and in decisions everywhere, that 
“deliberation” does not involve the idea of length of 
time. Any amount of deliberation will suffice, if the 
circumstances show that there was time for reflection. 
We are not entirely agreed as to this, but a majority 
ofus are of the opinion that the indictment contains 
to equivalent of this omitted word, and that it is 
therefore fatally defective as an indictment for mur- 
der in the first degree. 





Lisex—PLeapinc—DemurreR.—In Lewis 
¥. Daily News Co., 32 Atl. Rep. 246, the 
Court of Appeals of Maryland decide that, 
upon demurrer, it is always the province of 
the court to determine whether the words 
charged in the declaration are libelous, and 
Whether the innuendoes explaining them are 
ftirly warranted by the language declared on, 
that every publication injurious to the char- 
acter is presumed to be false and malicious 
Wtil the truth thereof is pleaded, or it is 
thown that the occasion or motive justified 





the-utterance, and that to falsely publish that 
plaintiff ‘‘would be an anarchist if he thought 
it would pay,’’ explained by innuendoes to 
mean that plaintiff, for a money considera- 
tion, would engage in the unlawful, treason- 
able, and felonious designs of anarchists, 
and that an anarchist is a person who, actu- 
ated by mere lust of plunder, seeks to over- 
turn by violence all constituted forms and 
institutions of society and law and order, 
and all right of property is libelous. The 
court says in part: 


Upon demurrer, itis always the province of the 
court to determine whether the words charged in the 
declaration amount in law to libel or slander. Dorsey 
v. Whipps, 8 Gill, 462; Haines v. Campbell, 74 Md. 
158, 21 Atl. Rep. 702; Avirett v. State, 76 Md. 510, 25 
Atl. Rep. 676, 987. And it is equally matter of law as 
to whether an innuendo is good; that is to say, 
whether it is fairly warranted by the language de- 
clared on, when that language is read, either by itself, 
or in connection with the inducement and colloquium, 
if there be aninducement and colloquium set forth. 
Avirett v. State, supra; Solomon v. Lawson, 8 Q. B. 
828. But the innuendo cannot enlarge, extend, or add 
to the sense or effect of the words declared on, or 
properly impute to them a meaning which the pub- 
lication, either in itself or taken in connection with 
the inducement and colloquium, does not warrant or 
fairly imply. Now, what words are libelous? “It is 
well settled: that any publication which tends to in- 
jure one’s reputation, and expose him to hatred or 
contempt, if made without lawful excuse, is libel- 
ous.” Negley v. Farrow, 60 Md. 175; Snyder v. Ful- 
ton, 34 Md. 128; Hagen v. Hendry, 18 Md. 191. Malice 
in an action of this kind consists in intentionally do- 
ing, without justifiable cause, that which is injurious 
to another; and everything injurious to the character 
of another is in this action taken to be false, until it 
is shown by pleato betrue. Therefore, every pub- 
lication injurious to the character is, in law, false and 
malicious, until the presumption of falsehood is met 
by plea of the truth, or the presumption of malice is 
removed by showing a justifiable occasion or motive. 
1 Hare & W. Lead. Cas. (Ed. 1857) 116, notes to the 
case of Steele v. Southwick, 9 Johns. 214. 

The words complained of charge that the plaintiff 
“would be an anarchist if he thought it would pay,” 
and the innuendo defining their import in the first 
count is: Meaning thereby, and, intending to charge, 
that the plaintiff would, for a money consideration, be 
an anarchist.” Thesecond count, after setting forth 
a definition of the word “‘anarchist,’’ explains the 
meaning of the alleged libelous publication to be that 
the plaintiff would, for a money consideration, be an 
anarchist, and engage in the unlawful, treasonable, 
and felonious designs and acts of anarchists. And the 
third count avers that the word “anarchist” means a 
person who, actuated by mere lust of plunder, seeks 
to overturn by violence all constituted forms and in- 
stitutions of society and law and order, and all right 
of property; and that the words “if he thought it 
would pay” mean that the plaintiff would, if he 
thought it would inure to his personal gain, from 
mere lust of plunder, endeavor to destroy all right of 
property and all law and order. Falsely publishing 
of an individual that he is an anarchist is libelous. 
Cerveny v. News Co. (Ill. Sup.), 28 N. E. Rep. 692. 
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The declaration alleges that an anarchist is universally 
accepted by all law-abiding}persons in all countries as 
meaning as enemy and conspirator against all law and 
social order, and as one who uses unlawful, violent, 
and felonious means to destroy property and human 
life, and as one who is treasonable to the government 
under which he lives and employs assassination of 
persons in authority as means of accomplishing his 
unlawful designs against society. Obviously, then, to 
publish of and concerning an individual that he is 
such an enemy of law, of order, of society, and of 
human life, is grossly libelous, and is far from merely 
charging him, as suggested in the argument, with be- 
ing only a political propagandist, advocating visionary 
schemes; for anarchy, as defined in the declaration, 
and as generally understood, is avowed hostility to all 
governments, and open antagonism to all political 
parties, every one of which professes to support some 
form of government, and generally that which its 
members consider the best. It cannot be doubted 
that all law-abiding, right-thinking men regard with 
abhorrence the individual who justifies or approves 
of the bloody and atrocious means to which anarchists 
resort, the world over, in furtherance of their reck- 
less and revclutionary designs, against every form of 
government and against every right of property. It is 
equally apparent that to accuse another of being an 
anarchist in the sense in which the term is generally 
accepted is tu accuse him of that which will inevitably 
injure his reputation, and expose him to obloquy and 
ignominious reproach. If this be so, then to publish 
of another thai he ‘“‘would be an anarchist if he 
thought it would pay” is to impute to him the posses- 
sion of that degree of moral obliquity and turpitude 
which would mark him asa fit person, if he were 
personally benefited thereby, to do the violent and 
felonious acts of which anarchists are known or be- 
lieved to be guilty. It fixes upon him a stigma which 
would cause all honest and upright people to shun 
him, because a man who would be an anarchist if it 
would pay him to be one is of necessity not only a 
person devoid of all moral restraint, but one under 
the dominion of the worst of human passions, and 
ready, for self-aggrandizement, to commit the most 
grievous crimes against the State, against society, and 
against the individual. And it matters not whether 
the alleged motive that influences him be an expecta- 
tion of pay in actual money, or the hope of personal 
gain, inspired by the mere lust of plunder; for in 
either event the obvious meaning of the charge is that 
for gain, however acquired, he would be willing to 
become an obdurate criminal, an enemy of mankind, 
and a conspirator against the government under 
which he lives. Surely, such a person would merit 
universal execration; and to charge that an individual 
would be thus guilty for gain would undeniably sub- 
ject him to contempt and hatred, and would there- 
fore be actionable in itself. 





Witts—TestaMentTary Capacity — Wirt- 
ness.—Among other points decided by the 
Supreme Court of Texas in Brown v. Mitch- 
ell, 31S. W. Rep. 621, it is held that no wit- 
ness can give his opinion that testator had 
capacity to make a will. The court cites 
and critically reviews many authorities from 
other jurisdictions, saying in part: 

The question now before the court, precisely stated, 
is: Can a witness, whether he be a subscribing wit- 





_ness to a will, an expert, or any other person, familiar 


with. the facts from personal observation, testify be. 
fore the jury that the testator had or had not capacity 
to make a will? There are many cases in the Teports 
of the different States, which, upon casual read 

would seem to sustain the affirmative of this propos. 
tion, of which we cite the following, as being a fair 


representative of that class of authorities: Hardy y, , 


Merrill, 56 N. H. 227; Beaubien v. Cicotte, 12 Mich, 
459; Frizzell v. Reed, 77 Ga. 781; Rambler v. Tryon, 7 
Serg. & R. 90; Stuckey v. Bellah, 41 Ala. 707; Clary y, 
Clary, 2 Ired. 78; Johnson v. Cluver, 116 Ind. 289, 19 
N. E. Rep. 129. In each of these cases language ig 
used by the courts which, taken without reference to 
the proposition presented for discussion, and discop- 
nected from other portions of the opinion, might 
justify the conclusion that the court intended to hold 
that a witness, upon stating facts, might be permitted 
to express his opinion as to whether or not the testa- 
tor had capacity to make the instrument in question, 
A careful examination of each case, and in fact all of 
the cases in line with them, will show that the precise 
question here under examination was not presented 
to the court for its decision. These cases, and each of 
them, have reference to either the distinction between 
the testimony of subscribing witnesses and non-ex- 
perts not subscribing witnesses, or to some other dis- 
tinction not embracing the question of the right to 
have the witness express an opinion as to the legal 
capacity of the maker of the instrument. The lead- 
ing case upon this question, the one most frequently 
cited to support the claim that such evidence is ad- 
missible, is Clary v. Clary, cited above. In that case 
the court had under consideration the question 
whether a non-expert witness, not a subscriber to the 
will, could, upon stating the facts, express his con- 
clusion or opinion as to the mental condition of the 
testator. The reasoning of the court shows most 
clearly that it was not intended to hold that such wit- 
ness, or that any witness, could give his opinion as to 
whether or not the degree of intelligence of the per- 
son in question was such as to render him capable of 
making such an instrument. The court says: “But 
judgment founded on actual observation of the 
capacity, disposition, temper, character, peculiarities 
of habit, form, features, or handwriting of others is 
more than mere opinion. It approaches to knowledge, 
and is knowledge, so far as the imperfection of human 
nature will permit knowledge of these things tobe 
acquired; and the result thus aquired should be com 
municated to the jury, because they have not had the 
opportunities of personal observation, and because in 
no other way can they effectually have the benefit of 
the knowledge gained by the observation of others.” 
From this language it is evident that the court had 
in mind the expression of opinion of the mental com 
ditions, such as insanity, weakness of intellect, or il- 
capacity to understand the business in which the 
party was engaged, or something of a similar nature. 
In the case of Hardy v. Merrill, supra, Chief Justice 
Foster, of the Supreme Court of New Hampshire, el 
tered elaborately into the discussion of the question 
as to whether non-expert witnesses should be permit 
ted to give their opinions of the mental capacity of# 
party making a will or contract, after having first 
stated their knowledge of the facts and circumstance 
surrounding the person about whom they testified. 
But in this case likewise the question now to be col: 
sidered was not before the court, and that it was not 
considered by the court is shown most conclusively 
by the general rule formulated by the judge, which is 
as follows: “But ifageneral rule will comfort aly 
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who insist upon excluding and suppressing truth, un- 
Jess the expression of the truth be restrained within 
the confines of a legal rule, standard, or proposition, 
Jet them be content to adopt a formula like this: 
Opinions of witnesses derived from observation are 
admissible in evidence when, from the nature of the 
subject under investigation, no better evidence can be 
obtained.” The very rule stated excludes the idea 
that the judge intended to say that any witness could 
express before a jury hisor her opinion as to the legal 
capacity of ‘the party engaged in the transaction in 
question. Opinions derived from observation are not 
opinions of legal capacity. They are but opinions 
formed from facts observed by the witness, conclu- 
sions of the existence of another fact; as, for instance, 
that the party observed is insane, weak-minded, 
strong-¢minded, sober, or drunk. In the same case, 
Ladd, J., concurring in the opinion of the court, said: 
“] think it is shown by proofs which fall little, if at 
all, short of demonstration, that the doctrine exclud- 
ing the opinions of non-experts on the question of 
insanity has grown up inthis State within the memory 
of men now living in the profession; that it has no 
place in the common law brought here from England, 
norin the jurisprudence or practice in this State, 
from the constitution down to comparatively recent 
date.’ This last quotation shows conclusively the 
question that was then before the court, and upon 
which it passed in that case; and we might continue 
to review these cases separately, finding that the same 
result follows from such investigation,—that is, that 
in neither of them did the court have in mind the 
question we now have for decision. Any language, 
therefore, which is used in those cases, not applicable 
to the particular question or facts before the court, 
cannot be regarded as authority in this case. 

The negative of this proposition is that no witness, 
whether he be a subscribing witness, an expert, ora 
non-expert, will be permitted, over proper objection, 
tostate his opinion of the capacity of the testator, or 
the maker of any contract, to make such instrument, 
when such opinion assumes the shape and has the 
effect of being an opinion upon the legal capacity of 
the party in question. The following authorities fully 
sustain this position: Walker v. Walker, 34 Ala. 469; 
Kempsey v. McGinniss, 21 Mich. 128; Gibson v. Gib- 
son, 9 Yerg. 329; Runyan v. Price, 15 Ohio St. 1; 
Schneider v. Manning, 121 Ill. 376, 12 N. E. Rep. 267; 
Farrell vy. Brennan, 82 Mo. 828; Clapp v. Fullerton, 
#4 N. Y. 190; Hewlett v. Wood, 55 N. Y. 634; White v. 
Bailey, 10 Mich. 159; Jn re Blood’s Estate (Vt.), 19 
Atl. Rep. 770. In each of the foregoing cases the 
identical question was before the court, and decided 
upon. In the case of White v. Bailey, the court said; 
“The question, we think, was properly excluded. It 
asked for the doctor’s opinion of the mental capacity 
of the testator some two or three months before he 
made his will. Mental capacity for what? To make a 
Will, for that was in issue. This is a question of law, 
and not of medical science. It is for the jury, under 
the instruction of the court as to what is sufficient 
Mental capacity to make a will, to decide on its ex- 
istence or non-existence when the will was executed 
from the facts testified to by the witness, and not from 
the witness’ opinion regarding such facts. The jury 
and not the witness, are to draw the conclusion from 
the facts stated by the witness. The opinion ofa 
Physician as to the existence of disease or a particular 
malady, and its effect upon the mind, would be evi- 
dence, But a physician’s opinion regarding mental 
capacity generally, or the mental capacity necessary 
to make a will, is, in the eye of the law, no better than 





that of any other person.” In the case of Walker v. 
Walker, Judge Stone said: ‘Capacity to make a will 
is not a simple question of fact. Itis a conclusion 
which the law draws from certain facts as premises. 
Hence it is improper to ask and obtain the opinion 
even of a physician as to the capacity of any one to 
make a will. Under our system, that question was 
addressed to the jury.” In the case of Farrell v. 
Brennan it is said: “The question is objectionable, 
as tending to elicit from the witness his opinion as to 
the quantum of intelligence or mental capacity neces- 
sary to enable a party to make a legal disposition of 
his estate. In other words, it involves a question of 
law for the court to determine, and not the witness.”’ 
‘*Witnesses who have had opportunities for knowing 
and observing the conversation, conduct and manners 
of the person whose sanity is in question may depose 
not only to particular facts, but to their opinions or 
belief as to the sanity of the party, formed from act- 
ual observation.” All of the cases cited above in sup- 
port of this proposition might be quoted from to the 
same effect. 





Manpamus—MounicipaL CorporaTion—DeE 
JURE OrriceER—ReEcOvERY OF SaLary.—In 
Mayor, etc. v. State, 32 Atl. Rep. 384, it is. 
decided by the Supreme Court of New Jer- 
sey that the writ of mandamus cannot be 
used to compel a municipality to pay dam- 
ages for its illegal discharge of an employee, 
and that salary having been paid by a munic- 
ipality to a de facto incumbent of an office 
cannot be recovered from the municipality 
by the de jure officer. The court says: 


The relator asks for the mandatory writ of this court 
commanding the city to pay him his salary in full for 
the entire period of his disemployment. I think that 
this use of this prerogative writ is novel, even in this 
State. We have allowed it to go to a disbursing of- 
ficer of the county to pay the salary of a county of- 
ficer. State v. County Collector of Middlesex, 41 N. 
J. Law, 232. Its use has also been permitted to com- 
pel boards of school trustees to deliver orders upon 
the township clerk to pay, out of moneys in his hands 
for that purpose, the salaries of school teachers. 
Apgar v. Trustees, 34 N. J. Law, 308. The writ inthe 
last-mentioned case went upon the ground that the 
money to pay the teacher had been collected by taxa- 
tion, and was in the hands of the officer charged with 
its payment. Galbraith v. Association, 43 N. J. Law, 
389, 390. This case closely approaches the extreme 
limit of the right to use the writ for the collection of 
such claims against municipalities, and must rest 
upon the peculiar features above mentioned. For 
the general rule undoubtedly is that mandamus is not 
the proper remedy to enforce the payment of a debt 
due from a municipality in advance of a judgment. 
State v. Union Tp., 37 N. J. Law, 84; High, Extr. 
Rem. § 341. There are no features apparent in the 
pleadings which withdraw the relator’s claim from 
this general rule. There is no fund collected for the 
payment of this specific debt remaining in the hands 
of a ministerial officer whose sole duty is to pay it 
over to the relator. On the contrary, out of the gen- 
eral funds of the city, there has already been paid out 
to another, filling the position, the salary which the 
relator now wishes to receive. Aside from this phase 
of the case, it appears that, while the relator asserts 
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a right to receive a liquidated amount, his real claim 
is for damages resulting from his illegal discharge 
from the service of the city before his term had ex- 
pired. His salary has been paid up to the date of his 
discharge, and it seems to be now settled that under 
these conditions he, as an employee, can only recover 
damages for his discharge. Smith, Mast. & Serv. p 188. 
The amount of such damages is, of course, entirely 
unliquidated. Jacquot v. Boura, 5 Mees. & W. 155; 
Smith v. Thompson, 8 C. B. 44. The insistence that 
such a claim can be adjusted and its payment enforced 
by a writ of mandamus is too manifestly unsound for 
discussion. Again it may be remarked that if the re- 
lator could be regarded as an officer, or if his position 
by force of the act of 1889 (Pl. Laws p. 231), which 
permits Union soldiers to hold such positions during 
good behavior, should be regarded as so analogous to 
an office that the rule regulating official compensation 
should be applied to him, yet he stands in no more 
favorable position. It is conceded in the pleadings 
that, during the interval of his discharge, the salary 
was paid to a de facto incumbent of the office. Now, 
although the case of Stuhr v. Curran, 44 N. J. Law, 
181, involved the right of ade jure officer to recover 
a salary from a de facto officer, yet the ground of de- 
cision in that case leads necessarily to the denial of 
any right in such de jure officer to recover froma 
municipality salary which has been paid to a de facto 
officer for services rendered in the office. In New 
York, where the right of the de jure officer is regarded 
with more favor than in this State, it is nevertheless 
entirely settled that the salary of an office, having 
been once paid to a de facto officer, cannot be recov- 
ered from the municipality by the de jure oflicer. 
Dolan v. Mayor, 68 N. Y. 278; Terhune v. Mayor, etc., 
of New York, 88 N. Y. 247. Indeed, this point was so 
decided by this court at last term in the case of State 
v. Board of Fire Com’rs of Newark, 32 Atl. Rep.—. 





Dece1tT—F atse STATEMENT OF Bank OrfFi- 
ceR.—In Trimble v. Reid, 31 S. W. Rep. 
861, decided by the Court of Appeals of 
Kentucky, it was held that a president of a 
bank is liable in an action for deceit, for a 
false statement as to matters affecting the 
value of the stock of the bank, when he 
made it, having actual knowledge that it was 
false, or without any grounds for believing 
it true, or in reckless disregard of its truth 
or falsity. The court says in part: 


In reference to bank officers, and especially to the 
president of the bank, the rule in Kentucky seems to 
be extended, looking to certain states of case where 
such office may be held to have this constructive 
knowledge. In the case of Society v. Underwood, 9 
Bush, 609, this court said: “It is the duty of bank 
directors to use ordinary diligence to acquaint them- 
selves with the business of the bank, and whatever 
information might be acquired by ordinary attention 
to their duties they may, in a controversy with per- 
sons transacting business with the bank, be presumed 
to have. They cannot be heard to say that they were 
not apprised of the facts shown to exist by the ledger, 
books, accounts, correspondence, ° and state- 
ments of the bank, and which would have-come to 
their knowledge, except for their gross neglect or in- 
attention.” In the same case it is further said: ‘The 
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community have the right to assume that the director 
do their duty, and to hold them personally liable for 
neglecting it.” Again, it is said in Graves y, Bank, 10 
Bush, 23, 32, where the court, in speaking of a falge 
statement as to the condition of the bank, involving 
some dereliction of duty of its cashier, and in speaking 
of the liability of the sureties on the cashier’s bond, 
said they would assume that the sureties read and re. 
lied on such statements, and the court said: “4 
fraud may be perpetrated by the assertion of facts 
that do not exist, ignorantly made by one person, 
whom the person acting upon the assertion has a right 
to suppose has used reasonable diligence to inform 
himself as by concealing facts known to exist.” Again, 
it is said in Cooper v. Schlesinger, 111 U. S. 148, Sup, 
Ct. 360, that a statement recklessly made, without 
knowledge of its truth, but which is really false, is 
false statement knowingly made within a settled rule, 
Thus, while it is true that there may be cases of con- 
structive knowledge or of imputed knowledge on the 
part of the president and the directors of a bank, sut- 
ficient to hold them liable for false statements made, 
yet the facts on which the constructive knowledge is 
made to depend should be found by a jury, under 
appropriate instructions, and not be assumed by the 
court, conclusively, to exist, as was done in the third 
instruction in this case. We quote from the authori- 
ties that the president of a bank may be held liable in 
an action for deceit for a false statement of material 
matters affecting the value of the stock of the bank: 
First, where said false statement is made, and the 
president has actual knowledge that it is false; sec- 
ond, where a false statement is made, but without 
any reasonable knowledge, bona /ide, to believe it to 
be true; or, third, where it is made in reckless disre- 
gard of its truth or falsity. And, under appropriate 
instruction framed on this line, the question should 
always be submitted to the jury, of course, in all 
cases, assuming it as proven that the party complain 
ing, and to whom damage has resulted, has relied on 
such statements in making the contract complained 
of. It may further be remarked that this question of 
fraudulent intent or guilty knowledge cannot often be 
proven by direct evidence, but must in nearly all cases 
be supported by circumstantial evidence, leaving the 
main fact to be found by the jury from other facts 
proven. Itis quite proper that every fact and cir 
cumstance bearing on the question of knowledge, 
actual or construetive, within the line indicated, is 
competent in evidence.”’ 








CONTRACTS OF SERVICE TERMI 
ABLE BY NOTICE. 


Prescribed in the Contract or by Custom.— 
Contracts of service may embody an express 
provision that they may be terminated by the 
giving of a stipulated notice by one of the 
parties ; or there may be a custom, or usage 
of trade, to give such notice, which becomes, 
by intendment, a part of the contract. 

Custom as to Menial Servants.—In Eng 
land, domestic servants, by custom, are él 
titled to a month’s notice.! In this class fall 


1 Robinson vy. Hindman, 3 Esp. 285; Turner ¥ 
Mason, 14 M. & W. 112. 
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only such servants as perform menial service, 
and governesses’ and the housekeeper of a 
hotel’ are not included, though a head gar- 
dener falls within the class. 

Nature of Notice.—The notice required is 
such as may fairly evidence a present intent 
to put an end to the contract. Notice may 
be implied from circumstances, as if the em- 
ployer tell his coachman that he will give up 
his coach on a day stated, this is sufficient.® 
But it has been held, recently, that the mere 
fact that another has been employed to per- 
form the same service, is not an act under 
the contract evincing an intent to terminate 
it.® Inan action on a contract stipulating 
that notice shall be given, it appeared that 
the employer gave notice on July 11th; but 
plaintiff, the employee, produced evidence 
tending to show abandonment or waiver of 
this notice. Defendant offered in evidence a 
service of notice on September 19th of his in- 
tention to act on his first notice, and that the 
time had expired. The court ruled that the 
fact that the second notice referred to a past 
notice, and spoke of the termination of the 
contract as being already accomplished, did 
not destroy its effect, since it warned plaint- 
iff of a present intention to end the engage- 
ment.’ 

Waiver of Right to Notice by Employee.— 
Whether the notice be stipulated for in the 
contract, or the right thereto grows out of 
custom or usage, the same may be waived by 
the employee through some fault or miscon- 
duct on his part, justifying a dismissal. 
Thus, if the servant becomes, by reason of 
drunkenness, lunacy or use of opiates, unfit 
to serve in the particular employment, the 
employer is not bound to continue the em- 
ployment for the period prescribed for notice.® 
Ifaservant rob his master, the master may, 
though a month’s notice is required, dismiss 
him without notice, and the master need not 
pay @ month’s wages in lieu.® 

Dismissal Without Giving Notice. — But 
where the employee is discharged without fault 


? Todd y. Kerrick, 22 L. J., Ex. 1. 

* Nowlan vy. Ahlett, 2 C. M. & R. 54. 

* Lyon v. Pollard, 20 Wall. (87 U.S.) 403. 

* Macdonell v. Dixon, M. App. 3; Anderson v. 
Wishart, 1 Mur. 429, 

. Watson y. Russell, 28 N. Y. Sup. 26. 

Lyvn y. Pollard, supra. 

, Lyon V. Pollard, supra. 

Cunningham y. Fonlanque, 6 Car. & P. 44; Atkins 

¥. Acton, 4 Car. & P. 208. 





on his part, without the prescribed notice be- 
ing given, he is entitled to recover for the 
wages accrued up to the time of his actual 
discharge, and to such a sum as represents 
the wages that would accrue during the period 
allowed for notice, in addition.” The same 
rule applies where notice is required by 
custom. The stipulation as to a month’s or a 
year’s notice is held equivalent to one month’s 
or one year’s wages or salary, in the name of 
penalty; that is to say, the damages are liqui- 
dated by the contract. And an employee en- 
titled to three months’ notice or warning, or 
three months’ wages in lieu, can set off his 
claim for three months’ salary in an action by 
his employer for money had and received." 
In such cases, where the service is wrong- 
fully terminated without notice, the recovery 
is not of wages, as such, but of damages for 
the breach of the contract, liquidated in 
character; and it may be doubted whether 
such wages would be deemed wages within 
the meaning of legislation giving to laborers 
and employees preferences over ordinary 
creditors under certain conditions. Where 
notice is given under a contract which pro- 
vided for thirty days’ notice, on September 
19th, and, where the employee is actually dis- 
missed on October 4th, the damages are lim- 
ited to a sum representing the wages of fifteen 
days, in addition to the wages accrued to 
October 4th.” A contract ‘‘for twelve 
months certain, after which time either party 
should be at liberty to terminate the agree- 
ment by giving the other a three months’ 
notice,’’ was held to be a contract for a year’s 
service, terminated at the close of the year, 
and the stipulation for notice applied only in 
case the engagement was prolonged beyond 
the twelve months.” 

Reduction of Damages Because of Em- 
ployment Had or to be Had.—The damages 
being liquidated in character, as we have 
seen, it seems clear that the master could 
not, as against the suit of the servant 


10 Fewing v. Tisdale, 1 Exch. 295; 17 L. J. Ex. 19; 
Hartley v. Harmon, 11 Ad. & El. 798; 3 Perry & D. 
567; French v. Brookes, 6 Bing. 354; 4 M. & P. 11: 
Gordon vy. Potter, 1 Fost. & F. 644; Robinson vy. Hind- 
man, supra; Fisher v. Monroe, 21 N. Y. Sup. 997; 
Fraser, Master and Servant. Sec. 163. 

ll Kast Anglian Co. v. Lythgoe, 2 L. M. & P. 221; 10 
C. B. 726. 

12 Lyon v. Pollard, 20 Wall. (87 U. S.) 408; Searle v. 
Ridley, 28 L. T. 411. 

13 Langston v. Carlton, L. R., 9 Eq. 57. 
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therefor, reduce the amount by showing 
that the servant could have procured, 
or did in fact procure, other employment 
and wages. In Ex parte Logan, it ap- 
peared that Logan was appointed managing 
director of a company’s business in Scotland, 
at a salary of £800 per annum; and the con- 
tract provided that in the event he was de- 
prived of or removed from his office from any 
other cause than gross misconduct, there 
should be paid him for loss of office a sum 
equal to three years’ salary. Lord Romilly, 
M. R., said: ‘‘I think Mr. Logan is entitled 
to prove against the company for the amount 
claimed by him. The contract is to be con- 
strued most strictly against the company, 
and I think Logan is entitled to his claim 
without any deduction being made as in 
Yelland’s'case” (because the employee was at 
liberty to take fresh employment), for sup- 
pose that while the company was a going 
concern they had wished to have a better 
man as manager, they would have had to pay 
him three years’ salary, and he might have 
engaged himself to another company the very 
next day.’ In Reid v. Explosives Co., 
where A was employed under a contract that 
provided for six months’ notice to terminate 
it, the employing company became insolvent 
and went into the hands of a receiver at the 
suit of mortgagees to foreclose their mort- 
gages. A was employed for more than six 
months by the receiver at the former salary. 
Afterwards there was a sale of the company’s 
effects to a new company, and A was dis- 
missed without notice. It was held that the 
appointment of the receiver and entry by the 
mortgagees was notice to A; that he, having 
taken employment under the receiver as stated 
above, could not recover damages in lieu of 
the prescribed notice. Fry, L. J., used this 
language in his opinion: ‘‘The dismissal 
was under the circumstances of his agreement 
wrongful. But he has suffered no damage, 
because he was employed in an equally ad- 
vantageous manner for a further period of six 
months, that is, for more than the period he 
was entitled to notice, and therefore he can- 
not recover any damages.’’ This case may 
be made to consist with the authorities already 
cited, if this distinguishing fact is noted: A, 


1449L. R. Eq. 149. 
15 Yelland’s Case, L. R. 4 Eq. 850, in which notice 
was not stipulated for and damages were unliquidated. 





after notice, received the employment ang 
compensation he was entitled to, from the 
assets of the employing company—not from 
the company per se, but from its receiver, 
who stood in its shoes, and who complied 
with its contract with him. Further, the jp. 
conveniences provided against by the stipuls 
tion for notice did not exist. There was no 
sudden loss of employment, no loss of oppor. 
tunity to arrange another engagement while 
the salary of the employee was continuing; 
hence the usual rule did not apply. 
Insolvency of Master as Notice.—When an 
order is made for the winding-up of the em 
ploying company, and the business of the 
company is discontinued thereafter, the order 
is notice of discharge to servants in its em- 
ploy." And this rule applies, although the 
liquidators, without continuing the business, 
employ the servant in analogous duties, hay- 
ing in view a reconstruction of the company;" 
but not where there is a regular continuation 
of the business after the entry of the order.® 


The appointment of a receiver, who takes 


possession, is notice under a contract termin- 
able by notice, as we have seen,’ and so also 
is the execution by the employer of an a 
signment for the benefit of creditors.” The 
termination of the contract under such cir 
cumstances gives the employee a right of a 
tion for damages.” 

Damages out of Assets of Insolvent Master. 
—The damages for such breach being liqui- 
dated in character (not for wages to accrue 
as such) are payable out of the estate ‘of a 
insolvent employer, where the contract was 
breached by such insolvency.” 

Notice Required of Employee.—A large 
number of adjudications have been made in 
respect to contracts in which the employer 
has required of the employee that a notice, 


16 Chapman’s Case, L. R.1 Eq. 346; Re Orientsl 
Bank, 54 L. T., Ch. 667. 

7 Ib. ; 

18 Hx parte Harding, L. R. 3 Eq. 341. 

19 Reid v. Explosives Co., supra; Spader v. Mural, 
etc., Co. (N.J.), 20 Atl. Rep. 378; 32 Am. & Eng. 
Corp. Cas. 430. 

2 Parker v. Hull, 46 Ill. App. 477. 

21 Yelland’s Case, L. R. 4 Eq. 350; Ex parte Maclute, 
L. R.5 Ch. 787; Inve Patent Floor Cloth Co., 41 b 
J., Ch. 476; Reid v. Explosives Co., supra; Spader’ 
Mural, etc., Co., supra. 

2 Ex parte Logan, L. R., 9 Eq. 149; Reidy. & 
plosives Co., supra; Parker v. Hull, supra; see 
In re Reading Iron Co., 24 Atl. Rep. (150 Pa. St.) 61 
Smith v. Goodman, 149 Ill. 78. See also Allen v. Mt 
ronne, 93 Tenn. 161. 
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for a stipulated period, shall be given of the 
employee’s intention to quit the service, upon 
penalty of forfeiture of wages. A satisfac- 
tory review of the cases up to 1884 may be 
found in note of Mr. Freeman following Har- 
mon v. Salmon Falls Mnfg. Co., 58 Am. Dec. 
723; and only cases subsequent to that date 
will be noticed here. In arecent Connecticut 
case,” it was held that a requirement of 
notice by the employee or forfeiture of two 
weeks’ wages ig reasonable. A provision in 
acontract by which the employee agrees to 
give two weeks’ notice of his intention to 
quit, and that if he fails to so do, ‘‘whatever 
may be due at the time of his leaving is due 
to the company as liquidated damages,’’ is 
yoid for unreasonableness. It is open to the 
objection that the employer may purposely 
fall into arrears and profit by his wrong. 
But the same court ruled that where $10 was 
stipulated as liquidated damages in the con- 
tract the provision was valid, in that the 
damages were fixed and reasonable.” In 
Pennsylvania, a forfeiture of ‘‘all wages that 
may be due at the date of quitting’ is up- 
held, and that, too, where the stipulation was 
inserted only in a receipt for wages signed 
by the employee.” The English authorities 
accord with the Pennsylvania doctrine.” 

Offer to Return to Service.—After wrong- 
fully quitting the service without notice, the 
return of the employee the next day and his 
offer to work during the period required for 
notice is not such a compliance as relieves 
against the forfeiture, as the harm was 
already done.” Sam’t C. WILiiams. 

% Pierce v. Whittlesey, 58 Conn. 104; 7 L. R. A. 286. 

% Schrimpf v. Tenn. Mfg. Co., 86 Tenn. 219, 6S. W. 
Rep. 131, 6 Am. St. Rep. 832. 
ting Tenn. Mfg. Co. v. James, 91 Tenn. 158, 15 L. R. A. 

% Pottsville, Iron & S. Co. v. Good, 116 Pa. St. 885, 
2 Am. St. Rep. 614; Walls v. Coleman, 58 Hun, 605. 
i. Kearney v. Whitehaven, etc., Co. (1893), 1Q. B. 
(WU, 

*% Tenn. Mfg. Co. v. James, supra. 








NEGOTIABLE DRAFT—RESTRICTIVE INDORSE- 
MENT — COLLECTION BY BANK — RIGHT TO 
PROCEEDS. 


PEOPLE’S BANK V. JEFFERSON COUNTY SAV. 
BANK. 


Supreme Court of Alabama, May 20, 1896. 


Plaintiff indorsed a draft to the C bank ‘for account 
of” plaintiff, and the indorsee forwarded it to defend- 





ant bank in a letter which stated that it was sent for 
collection and credit. The C bank was indebted to 
defendant in asum greater than the amount of the 
draft, and, having collected the draft, defendant 
credited it to the C bank, and sent notice thereof to 
the latter, which, on the same day, became insolvent, 
defendant having no knowledge of its failing condi- 
tion before sending such notice. There was an un- 
derstanding between plaintiff and the C bank that, 
when drafts sent by the former to the latter were col- 
lected, and the amounts reported, and credited to 
plaintiff,—but not before,—plaintiff might draw for 
such amounts. No report was made by the C bank of 
the collection of the draft in suit, nor was the amount 
thereof ever placed to plaintiff’s credit. Held, that 
defendant was liable to plaintiff for the proceeds of 
the draft, the restrictive indorsement being notice of 
the latter’s ownership. 


CoLEMAN, J.: The appellant bank sued the 
defendant in assumpsit for money had and re- 
ceived. The evidence is without conflict, and we 
will state the facts substantially which give rise 
to the demand. On the 17th day of March, 1893, 
R. A. Wilkes drew a check as follows: 

“$750.00. Birmingham, Ala., March 17th, 1893. 

“Atsight, pay to the order of Beatty & Orr 
seven hundred and fifty dollars, value received, 
and charged to the account of 

“R.A. Wilkes. 

“To Tennessee Packing Co., Birmingham, 
Ala.” 

Written across the face of the draft was: 

‘“‘Accepted. Payable at Jefferson County Sav- 
ings Bank, Birmingham, Ala. 

“Tenn. Pa’g Co., 
“By R. A. Wilkes.” 

It was indorsed as follows, with erasures: 

“Beatty & Orr. 

‘No. 519. 

‘*Pay to order of F. Porterfield Cas, for collec- 
tion only for account Peoples Bank of Lewisburg 
Tenn. R. A. MeCord, Cash.”’ 

This indorsement, as erased, was followed by 
the following indorsement: 

“Pay Commercial Nat’! Bank, Nashville, Tenn. 
or order for account of Peoples Bank Lewisburg 
Tenn. 

“R. A. MeCord, Cash.”’ 

“No. 17925. 

‘*Pay to the order of Jeff. Co. Sav. Bk. for coi- 
lection only for acct. 

“Commercial Nat’! Bank, 
‘Nashville, Tenn. 
““F. Porterfield, Cash.”’ 

The draft was paid to the Jefferson County 
Savings Bank on March 25, 1893, and by 
that bank placed to the credit of the Commer- 
cial National Bank, and notice of the collection 
and credit mailed to the Commercial National 
Bank within banking hours on the same day. On 
the day of the payment of the draft in Birming- 
ham,—the 25th of March,—the Commercial 
Bank, doing business in Nashville, Tenn., closed 
its doors, and ceased to do business. The Jeffer- 
son County Savings Bank had no notice of its 
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failing condition until after the collection of the 
draft, and notice of the collection and credit had 
been mailed. At the time of its failure the Com- 
mercial Bank was indebted to the Jefferson 
County Savings Bank in excess of the amount 
collected and credited. The draft was sent by 
the Commercial Bank to the Jefferson County 
Savings Bank ina letter which stated that the 
draft was sent for collection and credit. 

The question is whether the money, when col- 
lected, belonged to the plaintiff bank, of which 
fact the collecting benk had notice, or was it the 
money of the Commercial Bank, and, under the 
written authority contained in its letter, or the 
usage of the banks, did the collecting bank have 
authority to credit the amount collected in pay- 
ment of the indebtedness due it from the Com- 
mercial Bank? The cashier of the plaintiff bank 
testified that plaintiff had an arrangement with 
the Commercial Bank with regard to drafts sent 
to it by plaintiff, to the effect that when the drafts 
were collected, and amounts reported, and placed 
to credit of plaintiff, the latter would draw for 
the amount, but not before it was reported col- 
lected; and that no report of the collection of the 
draft was ever made by the Commercial Bank, 
nor the amount placed to plaintiff’s credit; that 
plaintiff bank never drew against the amount of 
the draft; that at no time was plaintiff bank in- 
debted to the Commercial Bank; that it had been 
forwarded simply for collection, and so entered 
on their books; and that plaintiff was the owner 
of the draft, and never parted with its title. Un- 


less plaintiff’s rights were lost or waived by vir- 
tue of the indorsements, or its agreement with 
the Commercial Bank, expressly or impliedly, 
the plaintiff, in our opinion, was entitled to re- 


cover. We attach no importance to the canceled 
indorsement. The indorsement and cancellation 
were made by plaintiff before the transmission of 
the draft for collection. The unerased in- 
dorsements determined the legal relations of the 
parties. The indorsement by plaintiff: ‘Pay 
Commercial National Bank or order for account 
of People’s Bank of Lewisburg,” according to all 
the authorities, gave notice that the paper was 
the property of the People’s Bank, that it claimed 
the money due upon it, and that it was no longer 
negotiable paper. No one could purchase the 
instrument with this indorsement, and claim pro- 
tection as an innocent purchaser against the true 
owner. Whosoever undertook to collect this 
paper thus indorsed, whether acting as the agent 
of the owner or the agent of the agent, knew that 
the money, when collected, ex aequo et bono, 
would belong to the owner of the paper. Any 
appropriation of it otherwise, without the con- 
sent of the owner, would be unauthorized. This 
we understand to be the distinction between the 
legal effect of a restricted indorsement, such as 
‘*for collection,’’ or ‘‘on account of,’’ and a gen- 
eral indorsement in blank, or ‘‘Pay to——,”’ with- 
out restrictive words. When the defendant bank 
received the draft for collection, and collected the 





money, it well knew, from the restricted indorge-. 
ment, if there was no other agreement, that it 
belonged to the plaintiff, and not the Commer. 
cial Bank, and that the Commercial Bank had no 
title to it, nor any power to authorize the defend- 
ant bank to apply it or its proceeds to the pay. 
ment of an indebtedness due it from the Com- 
mercial Bank. As between the owner and the 
collecting bank, the latter collected upon the 
terms and conditions expressed by the indorse- 
ment, irrespective of any understanding or agree- 
ment that may have existed between it and its 
principai, the agent of the owner. It could not 
acquire a right which its principal did not pos- 
sess, and it knew its principal was a mere agent 
of the owner, for collection. No person or corpo- 
ration has any authority to apply money or 
property received and held by its debtor as agent 
or upon trust, with knowledge of the fact, in 
satisfaction of the debts of such agent. There is 
no question of an innocent purchaser for value in 
the case. 

It is contended for appellant that under the 
agreement and course of dealing between the 
plaintiff and its agent, the Commercial Bank of 
Nashville, as soon as the money was collected by 
the latter, the relation of debtor and creditor 
arose, and the ownership of the money vested in 
the Commercial Bank, and the collection of the 
money by the defendant and crediting it upon 
the indebtedness of the agent bank was, in law, 
the transmission of the money to the agent bank, 
as much so as if actually placed in its vaults, and 
had the effect to create the relationship of debtor 
and creditor between plaintiff and the Commer- 
cial Bank. The plaintiff, by its restricted in- 
dorsement, gave notice to the Commercial Bank 
and the defendant that the draft, or the money 
when collected, belonged to it. No agreement 
between the Commercial Bank and the defend- 
ant, nor any method of book-keeping nor of keep- 
ing accounts current, could divest the owner of 
its title to the draft or its proceeds. There are 
statements in some opinions of courts of high 
standing seemingly in conflict with our conclu- 
sion, but an examination of the facts of these 
cases will show the principle of law applied is 
not applicable to the present case. In the case of 
Bank v. Armstrong, 148 U. 8. 50, 13 Sup. Ct. 533, 
where the indorsement was ‘For collection,” 
Mr. Justice Brewer, delivering the opinion of the 
court, declared that, as to the drafts which had 
been forwarded by the Fidelity Bank for collec- 
tion to its agents, and which were not collected 
until after notice of its insolvency, the collecting 
banks, in making collections, acted as the agents 
of the owner of the drafts, and not as the agents 
of the Fidelity Bank; that, as to drafts col- 
lected before the insolvency of the Fidelity 
Bank had been disclosed, and which had 
been credited by the subagents upon the drafts 
of the Fidelity Bank to them before notice of its 
insolvency, under the facts of the case, the col- 
lecting bank or subagent was not liable to the 
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owner. The court agreed with the conclusions 
of the trial court, which held that ‘‘the collection 
had been fully completed,” and that the credit to 
the Fidelity Bank ‘‘was the same as though the 
money had actually reached the vaults of the 
Fidelity Bank.’’ The facts of the case as stated 
in the opinion showed that there was an agree- 
ment between the plaintiff and the Fidelity Bank 
that the latter was to remit the Ist, 11th, and 21st 
of each month. Collections intermediate these 
dates were, by the custom of banks and the un- 
derstanding of the parties, to be mingled with the 
general funds of the Fidelity, and used in its busi- 
ness, By the arrangement as to intermediate 
collections, the relation of debtor and creditor 
exist. The Fidelity Bank became the owner of 
the money, and was a debtor to the plaintiff. 
Weare of opinion that the court based the con- 
clusion that the subagent was not liable to the 
plaintiff upon the fact that the money, when col- 
lected and credited under the arrangement made 
with the plaintiff, was the money of the Fidelity, 
and not the money of the plaintiff. It was the 
agreement between the plaintiff and its agent 
that remittances were to be made atstated periods 
only, and in the meantime the Fidelity Bank had 
the right to use the money in its business, which 
terminated the ownership of the plaintiff as soon 
as the money was collected by the Fidelity, and 
created the relationship of debtor and creditor. 
In discussing the question of collections by a 
subagent before and after ‘‘avowed insolvency” 
of the principal agent, the court was of opinion 
that the fact of collection by a subagent before 
notice of insolvency of its principal was ‘‘not de- 
cisive’ of its liability to the owner, and the de- 
cision was rested mainly upon the agreement be- 
tween the owner and its agent, by which the re- 
lation of debtor and creditor was established be- 
tween the days of remittances. In the case of 
White v. Bank, 102 U.S. 658, the indorsement 
was, ‘Pay S. V. White or order for account of,” 
etc. The court declared that the ‘‘indorsement 
is without ambiguity, and needs no explanation, 
either by parol proof or resort to usage. The 
plain meaning of it is that the acceptor of the 
draft is to pay it to the indorsee for the use of the 
indorser. The indorsee is to receive it on ac- 
count of the indorser. It does not purport to 
transfer the title of the paper, or the ownership 
of the money when received. Both these remain, 
by the reasonable and almost necessary meaning 
of the language, in the indorser.’’ In the case of 
Bank v. Hubbell, 117 N. Y. 384, 396,22 N. E. 
Rep. 1031, the same distinction and rule is de- 
clared as held in 148 U. S., 13 Sup. Ct. Rep. 
supra. The court says: ‘*The firm, by the ar- 
Tangement, had the right to retain the moneys, 
and to remit weekly; and, of course, from one 
Week to another, it had the right to use the money, 
and the plaintiff relied upon the credit of the 
firm for such time as it had the right to retain the 
money.’’ In the case of Mechanics’ Bank vy. Val- 
ley Packing Co., 70 Mo. 643, the indorsement 





was, ‘*Pay to Dor order for collection for account 
of C.”’ The court held ‘that the restrictive in- 
dorsement destroyed the negotiability of the bill, 
and operated as a mere authority to receive the 
proceeds for the use of the indorser.’’ In the case 
of Dorchester & Milton Bank v. New England 
Bank, 1 Cush. 177, the distinction between an in- 
dorsement in blank and a restrictive indorsement 
is fully declared. Manufacturers’ Nat. Bank v. 
Continental Bank, 12 Am. St. Rep. 598, 148 Mass. 
553, 20N. E. Rep. 193; Freeman’s Nat. Bank v. 
National Tube Works, 21 Am. St. Rep. 461, 151 
Mass. 413, 24 N. E. Rep. 779. 

We are of opinion the distinction is clear, and 
the rule sound. Without it, ownership of the 
draft and money would be divested against the 
express contract of the indorsement, and without 
fault. The case of Bank v. Weiss, 67 Tex. 331, 3 
S. W. Rep. 299, lays down the broad rule that, 
where a bank or person collects money upon a 
draft sent to it by the bank to which it was in- 
dorsed for collection by the owner, witha re- 
stricted indorsement, the agent collecting the 
money holds it in trust for the owner, and has no 
authority to apply it to the payment of any in- 
debtedness due from the forwarding bank, and 
that without reference to the question of notice of 
its insolvency. The agreement between the 
plaintiff in the case at bar and the Commercial 
Bank did not authorize the latter to use the 
plaintiff’s money at any time inits business. As 
soon as collected, it was the duty of the Commer- 
cial Bank to notify the plaintiff of the collection, 
and then plaintiff would draw it out. According 
to the facts of the case, the collection was never 
credited to plaintiff, and the Commercial Bank 
ceased to do business, and its agency terminated 
by insolvency before its contract with plaintiff 
was completed. We are of opinion under the 
facts of this case the plaintiff was entitled to re- 
cover, and a judgment will be here rendered to 
that effect. Reversed and rendered. 


NotTe.—The law of the principal case appears to be 
in harmony with the general current of authority. 
The words “for collection only” evidently had a 
meaning. “That meaning was intended to limit the 
effect which would have been given to the endorse- 
ment without them, and warned the party that, con- 
trary to the purpose of a general.or blank endorse- 
ment, this was not intended to transfer the ownership 
of the note or its proceeds.”” Per Mr. Justice Miller, 
in Sweeney v. Easter, 1 Wall. 166, 173. And in White 
v. National Bank, 102 U. S. 658, 661, where the endorse- 
ment was “‘for account,” the same justice referring 
to the endorsement, remarked: “It does not purport 
to transfer the title of the paper, or the ownership of 
the money when received.”’ 

The principal possesses the control of the paper at 
any time before payment, and it is held that this con- 
trol extends to such time as the reception of the 
money by the agent. Commercial Bank v. Armstrong, 
148 U. S. 50, 57; Manufacturers’ Bank vy. Continental 
Bank, 148 Mass. 553, 12 Am. St. Rep. 598; Freeman’s 
Nat. Bk. v. National Tube Works, 151 Mass. 413, 21 
Am. St. Rep. 461; Crown Point Nat. Bk. v. Richmond 
Nat. Bk., 76 Ind. 561, 40 Am. Rep. 261; Butchers’ Bk. 
vy. Hubbell, 117 N. Y. 384; Montgomery County Bk. v. 
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Albany City Bk., 7 N. Y. 459; Dickerson vy. Wason, 47 
N. Y. 4389. if 

It seems to be the law that where paper is sent for 
collection merely the receiver simply becomes the 
agent of the sender to present the paper, demand 
payment thereof, and remit the sum collected. Nat. 
B. & D. Bank v. Hubbell, 117 N. Y. 384, 398. The en- 
dorsement for collection of a draft or check is not a 
transfer of the title, but such endorsement merely 
constitutes the endorsee the agent of the endorser for 
the purpose of collection, ete. The agent may sue 
for the money to be paid under certain circumstances. 
But the owner may still control the paper, unless 
paid, and may intercept the proceeds of it in the 
hands of the intermediate agent. Thus the endorse- 
ment of a draft by bank A to be paid to bank B for 
account of bank A, and its endorsement by bank B 
that it be paid to bank F for account of bank B do not 
imply that the draft is the property of bank B, but 
merely that it is to be paid to bank B as agent of bank 
A. An unbroken succession of such endorsements 
would indicate that each endorser was acting by di- 
rection of the next preceding endorser, who was him- 
self the agent of the original owner, for whom the 
collection was to be made; and when it is made to the 
last endorsee, he has no right to apply itas having 
been the property of the last endorser, and if it re- 
mains uncollected to advance him money on account 
of it, and to enforce its collection against the equitable 
owner to reimburse himself for such advances. Free- 
man’s Nat. Bk. v. Nat. Tube Works Co., 151 Mass. 413, 
21 Am. St. Rep. 461; Lynn Nat. Bk. v. Smith, 132 
Mass. 227. In the National Tube Works Co. Case, the 
Supreme Judicial Court of Massachusetts said: ‘It 
has so jong been held by the courts that an endorse- 
ment of this kind is restrictive, protecting the rights 
of the owner, that officers of banks must be presumed 
to have well understood the law, and when they have 
honored overdrafts drawn by other banks which had 
sent other drafts for collection, must have done it 
trusting in part to the financial soundness of their 
correspondent, and in part to the probability that the 
drafts would be paid, and not to a supposed legal 
right to control the draft against the owner.” Rice v. 
Stearns, 3 Mas.s. 225, 227,8 Am. Dec. 129; Wilson v. 
Holmes, 5 Mass. 543, 4 Am. Dee. 75; Frenttel v. Baran- 
don, 8 Taunt. 100; Sigourney v. Lloyd, 8 Barn. & C., 
622; Leary v. Blanchard, 48 Me. 269; Bank of Wash- 
ington v. Triplett, 1 Pet. 25; Lawrence v. Stonington 
Bank, 6 Conn. 521; Bank of Metropolis v. New En- 
gland Bank, 1 How. 234, 6 How. 212. 

One who collects commercial paper through the 
agency of banks must be held impliedly to contract 
that the business may be done according to their 
well known usages, so far as to permit the money 
collected to be mingled with the funds of the collect- 
ing banks. Dorchester & Milton Bk. v. New 
England Bk., 1 Cush. 177. The agent or collect- 
ing banks thus makes itself the principal debtor for 
the amount received, but no debt is created until the 
check or draft is paid, hence, the collecting bank can- 
not collect a check or draft and take the proceeds as 
its own upon it becoming insolvent. Thus, where a 
check was endorsed “‘for collection” of the principal, 
and was sent to a subagent bank, which collected the 
check after the agent had suspended, the subagent is 
liable to the principal for the proceeds thereof. Mfrs. 
Nat. Bk. v. Continental Bk., 148 Mass. 553, 12 Am. St. 
Rep. 598; Levi v. Nat. Bk. of Mo., 5 Dill. 104; Balbach 
y. Frelinghuysen, 15 Fed. Rep. 675; Blaine v. Bourne, 
11 R. I. 119, 28 Am. Rep. 429; Cecil ;Bk. v. Farmers’ 
Bk., 22 Md. 148; Merchants’ Nat. Bk. v. Hanson, 33 
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Minn. 40, 63 Am. Rep. 5; Cragie v. Hadley, 99 N, y, 
131, 183; City Bank of Sherman v. Weiss, 61 Tex, 331, 
60 Am. Rep. 29; Bradstreet vy. Everson, 72 Pa. St, 1%, 
13 Am. Rep. 665; Milliken v. Shapleigh, 36 Mo. 596, 88 
Am. Dec. 171; Briggs v. Cent. Bk., 89 N. Y. 182. The 
endorsee is still an agent, although the endorser jg 
credited, tand the endorsee is charged with the 
amount of such check or draft, where it appears that 
the endorsee does not become unconditionally re. 
sponsible for such amount until the check or draft is 
actually paid. And where the endorsee for collection 
makes a general assignment for the benefit of credit. 
ors, the assignee does not acquire any title to such 
paper. Nat. Butchers’ & Drovers’ Bank v. Hubbell, 
117 N. Y. 384, 15 Am. St. Rep. 515. 

In all cases of restrictive endorsement, the endorsee 
cannot endorse it to another, and is only authorized 
to collect the money when the bill, note, check or 
draft is due, and apply the money so collected for the 
use of his endorser, or of the person, for whose use the 
endorsement had been made to him. The restriction, 
appearing on the back of the instrument, is notice to 
all subsequent holders of the trust, and such subse- 
quent endorsee will take the paper subject to the 
trust. Tiedeman on Commercial Paper, § 268. Fur- 
ther as to restrictive endorsements, etc., see 1 Daniel 
on Neg. Inst., § 336 and note 2, p. 340, where the de- 
cisions are classified. Also see 1 Daniel on Neg. Inst., 
§§ 698d and 699. 








JETSAM AND FLOTSAM. 


THE INCOME TAX DECISION. 


We shall not attempt an extended notice of this im- 
portant decision in the present number, especially in 
view of the fact that we have not, at the time of this 
writing, received all the opinions which were deliy- 
ered. It would be mere presumption in an editor to 
thrust upon his readers a dogmatic opinion upon 4 
great constitutional question which has been twice 
argued before the highest court in the Union by law- 
yers of the highest rank and ability, and which has 
been finally decided by that court—at least withouta 
further study of the question than we have been able 
to give it. Wemerely note the fact that the court 
granted a rehearing after rendering its first decis- 


‘ion, if it could be called such, and that, Mr. Justice 


Jackson having resumed his seat, the case was Tre- 
argued before a full bench. It was believed, though 
of course not known, that the views and predilections 
of Mr. Justice Jackson were in favor of sustaining the 
law. Such proved to be the fact; but Mr. Justice 
Shiras, who wrote no opinion when the case was first 
decided, and who then voted in favor of sustaining the 
law, changed his views upon the second argument 
and voted in favor of overthrowing it. This made a bare 
majority of the court against the law. Mr. Justice 
Shiras has been somewhat inconsiderately criticised 
by a portion of the lay press for this change of opinion. 
We do not sympathize with those criticisms. It be- 
comes a good judge always to keep his mind in a state 
of receptivity and to be willing te be taught, as long 
as acase remains within his jurisdiction. Neverthe 
less, from our standpoint, it would have been a more 
edifying spectacle to see a judge who had voted to 
overthrow the law, change his views and vote the 
other way on are-argument. The mere fact that Mr. 
Justice Shiras changed his view shows that the ques 
tion is a douvtful one. ‘This being so, and it being # 
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question of the power of the government to raise 
revenue in a particular mode—a power which may 
become extremely important to it in the case of a for- 
eign war, cutting off its power to raise revenue 
through duties on imports, our reiterated view is 
that a justice having any serious doubt upon a ques- 
tion ought to have voted to sustain the law. That the 
question is doubtful to say the least, is shown by the 
fact that the same court in the year 1880, unanimously 
decided it the other way. Springer v. U.S., 102 U.S. 
586. The decision has not strengthened the confidence 
of the American people in their Federal court of last 
resort. It has not escaped severe criticism that, on 
every essential point, the decision of the majority is 
infavor of the rich, and the talk is freely bandied 
about that the court is and always has been a rich 
man’s court and a corporation court. While acquit- 
ting the judges of any intention to bring such an im- 
putation upon their court, no one can follow the 
course of its decisions without becoming impressed 
with the conclusion that those decisions justify the 
imputation in some degree. It really seems that 
where the government, or the scattered and segregated 
people, stand on one side, and rich individuals or 
corporations stand on the other, the Federal judicial 
mind glides easily to a result favorable to the latter. 
While this has not been universally true, we are not 
presumptuous in making the charge, in view of the 
fact that it has been made in more than one dissenting 
opinion filed in the court itself. It is made, in sub- 
stance, in some of the dissenting opinions filed in the 
Income Tax Decision. It was inferentially made in 
the dissenting opinion of Mr. Justice Campbell in 
Dodge v. Woolsey, 8 How. U. 8. 369.—American Law 
Review. 


IMPEACHMENT OF WITNESS. 

There is a practice of long standing in the State of 
Indiana, that whenever a witness is impeached by 
proof of statements made out of court in conflict with 
hisevidence before the court or jury, the party pro- 
ducing the witness may prove his general reputation 
for truth and veracity in the neighborhood where he 
lives. 

In Bank of Commerce v. O’Connor, 1387 Ind. 645, 
the Supreme Court of Indiana was asked to overrule 
this practice, but the application was denied, and the 
rule was upheld. The court said that the courts of 
other States would not influence the rule as it was 
reasonable, and has prevailed in the State for more 
than twenty-five years. Clark v. Bond, 29 Ind. 555; 
Clem y. State, 33 Ind. 418; Louisville v. Frawley, 110 
Ind. 18. 

InClem vy. State, supra, decided in 1870, the rule 
was challenged and the court asked to reconsider it, 
but it was said that, though in Massachusetts, New 
York, Pennsylvania and perhaps Connecticut, it is 
held that to meet such an impeachment evidence of 
good character is not admissible, the contrary rule is 
stated by both Phillips and Greenleaf, and held in 
Vermont and Alabama. 

In Brown y. Mooers, 6 Gray, 451, it is said that the 
statement in Greenleaf is not law, though the case 
did not call for any opinion upon the subject. It 
seems, however, that in that court it is held that an 
Unsuccessful attempt to impeach by general evidence 
of bad character, opens the door to the other side to 
putin general evidence of good character, (Common- 
Wealth y. Ingraham, 7 Gray, 46), a proposition which 
would hardly receive assent elsewhere. The court 


Was well satisfied to adhere to the ruling upon the 
subject. g 





We are not aware that this point has ever been de- 
cided by the Supreme Court of Illinois, and it is safe 
to state that such a practice has not prevailed in this 
State.—National Corporation Reporter. 








CORRESPONDENCE. 


CONSTITUTIONAL NUMBER OF JURORS. 


To the Editor of the Central Law Journal: 

A few cases hold, that there can be a valid trial by 
less than twelve jurors by consent of the parties, even 
in criminal cases (at least in misdemeanors). U.S. v. 
Shaw, 59 Fed. Rep. 110; C. v. Dailey, 2 Cush. 80; S. v. 
Sackett, 30 Minn. 69. The great weight of authorities 
is against \this. Y. B. 4 E. 3, 31; Finch Dise. 400; Trials 
per Pais, 9 ed., 93; 2 Hale, 296; Bac. Abr., Juries, A; 
Canlline vy. P., 18 N. Y. 128; Scott vy. S., 70 Miss. 247; 
Harris y. P., 128 Ill. 585; Terr. v. Ah Wah, 4 Mont. 
149; S. v. Mansfield, 41 Mo. 470; S. v. Stewart, 89 N. C. 
563; S. v. Seruggs, 115 7b. 805. The reason often as- 
signed is, that there can be no waiver of the constitu- 
tional right and that the consent of the parties, at least 
in criminal cases, to a trial by less than twelve jurors 
isanullity. But, it seems, that the question involved 
is not properly presented when thus stated. The 
true reason, it is submitted, is as follows: At common 
law, the only tribunal for the trial of issues of fact in 
ordinary cases, civil or criminal is a jury, and the par- 
ties cannot by consent substitute any other mode of 
trial. Hence, the determination of a case cannot be 
submitted to the court by mere consent. 8S. v. Holt, 
90 N. C. 749; Harris v. P., 128 Ill. 585. This is not be- 
cause the jury cannot be waived, but because the par- 
ties cannot by consent invest the court with jurisdic- 
tion. The legislature alone can do this. Accordingly, 
when a statute provides, that a trial may be had be- 
fore the court, it is competent for the parties to waive 
a jury trial and submit the whole case to the court, 
Hallinger v. Davis, 146 U. S. 314; S. v. Woodling, 53 
Minn. 142; S. v. Bannock, Jb. 419. Now, for precisely 
the same reason governing as to trial before court 
without a jury, there can be no valid trial by a differ- 
ent number of jurors than that prescribed by law. A 
jury means twelve men—no more, no less. Independ- 
ently of any constitutional guaranty, a finding ofa 
different number is not the finding of a jury, not the 
finding of an authorized tribunal. At an early day, 
it was therefore, held in England, that a custom to 
try a case by six jurors is void; Parliament alone 
could make such atrial legal. Bac. Abv., Juries, A; 
Tredymmock, vy. Perryman, Cro. Car. 259; Aike v. 
Hunkin, 1 Sid. 253. ‘The law is so precise in this 
number (twelve), that if the trial be by more or less, 
it is a mistrlal.” Trials per Pais, 9 ed., 93. A ver- 
dict by thirteen jurors, therefore, is equally a nullity 
with a verdict by eleven jurors. Finch Disc. 400. If 
thirteen jurors have been inadvertently sworn, the 
correct practice seems to be, to discharge the one last 
sworn, if he can be pointed out, and, if not, to dis- 
charge the whole panel. 2 Hale, 296; Muirhead v. 
Evans, 6 Exch. 447; Bullard v. 8., 38 Tex. 50. The 
finding of eleven jurors therefore, is a nullity, in the 
absence of any statutory provision, not because the 
constitution of the particular State guarantees a trial 
by jury, but because eleven jurors are not a legal 
tribunal; not because a party cannot waive trial by 
twelve men, but because a suitor cannot by consent 
invest eleven or any other number than twelve men 
with the functions of ajury. Any mere right may be 





238 


CENTRAL LAW JOURNAL. 


No. 12 








waived. The defendant in a cause may even waive 
his right to a trial, by confessing judgment, in a civil 
suit, or pleading guilty, in a criminal case; but a 
waiver must be distinguished from an attempt to con- 
ter jurisdiction. ° Lewis HOCHHEIMER. 








HUMORS OF THE LAW. 


Says Bridget to Pat: ‘*And how do ye loike bein’ 
on the jury, Pat?’ Says Pat: ‘It’s somewhat con- 
finin’.” ‘Yes,’ adds Bridget, ‘‘and it’s harrd wurrk, 
too.” ‘‘Well,’” says Pat, ‘‘it’s aisy enough decoiding 
which soide is right when only one of thim’s Oirish, 
but whin they’re both Oirish, bedad, it’s the very 
divil.”’— 


The following anecdote is vouched for by the 
stenographer, and will be appreciated more especially 
by lawyers, says the Rochester ‘‘Post-Express” :— 

At a term of the Circuit Court, held not long since 
in one of the up-river counties, a horse case was on 
trial, and a well-known horseman was called as a wit- 
ness. 

Counsel: ‘Well, sir, you saw this horse?”’— 

Witness: ‘Yes, sir, 1’— 

‘“‘What did you do?” 

“T jest opened his mouth to find out his age, an I 
sez to him, sez 1, ‘Old feller, I guess you’re purty 
good yet.’ ” 

Opposing Counsel: “Stop! Your Honor, I object 
to any conversation carried on between this witness 
and the horse when the plaintiff was not present.” 

The objection was sustained. 


“This map of your new railroad is imperfect,” said 
the judge. 

“Imperfect, your honor?” 

“Yes, sir. There’s your station, there’s your tank, 
and there’s your coal chute. Now, where in thunder 
is your receiver?”’ 
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1. ADMINISTRATION — Claims against Decedent’s Rs- 
tate.—A daughter held her father’s bond, dated in 1874, 
and upon which there were certain credits. Prior to 
her death, in 1879, she requested him to keep her chil. 
dren forthe debt. This he did until his death, in 1991, 
The bond was found among his private papers: Held, 
that the estate should be allowed a fair compensation 
for maintaining the children during the above period, 
less the value of their services, and charged with the 
remainder, if any.—HUGHES V. PATTERSON’S EX’R., Va., 
22 8. E. Rep. 485. 

2. AFFIDAVIT — Sufficiency.—An imperfection in the 
jurat to an affidavit which is required to be annexed to 
a chattel mortgage does not render it ineffectual as 
notice, according to the provisions of our registration 
laws, when itis acknowledged as deeds of convey- 
ances of real estate are required to be acknowledged 
and recorded.—WHITEHEAD V. HAMILTON RUBBER C0., 
N. J., 82 Atl. Rep. 377. 


3. ASSIGNMENT FOR CREDITORS — Reservation.—The 
reservation, in general terms, of exempt property by 
an assignor in an assignment for the benefit of credit- 
ors, does not render the assignment void, although the 
assignment does not specify such exempt property.— 
BANGS V. FADDEN, N. Dak., 64 N. W. Rep. 78. 

4. ATTORNEY—Authority.—Where the record fails to 
show that an attorney had no express authority to en- 
ter a consent decree by which a definite fee was given 
him, the objection that an attorney cannot have im- 
plied authority to consent tosuch decree cannot be 
urged.—SCHMIDT V. OREGON GOLD MINING CoO., Oreg., 
40 Pac. Rep. 1014. 

5. ATTORNEY AND OLIENT — Power of Attorney to 
Withdraw Appearance.—Where an attorney, after ap- 
pearing for the defendant in an action, and serving an 
answer to the complaint therein, withdraws such an- 
Swer and appearance as an act done in avowed hostil- 
ity to his client, and as an act of retaliation against 
his client for alleged non-payment of his fees, held, 
that such withdrawal was an act done in bad faith, 
and hence was beyond the scope of the authority of an 
attorney at law.—NICHELLS V. NICHELLS, N. Dak., 64 
N. W. Rep. 738. 

6. BANKS — Collections — Presentment of Check.— 
Where a bank, on presenting a draft which it has for 
collection, receives a check drawn ona bank in the 
same place, it is bound to present the check on the 
same day, and, failing inthis, isliableto the drawer 
thereof for the loss occasioned thereby, the bank 
drawn on having suspended atthe end of the day.— 
MORRIS v. EUFAULA NAT. BANK, Ala., 18 South. Rep. ll. 

7. BOUNDARIES—Field Notes and Monuments.—Where 
there is a conflict between field notes and the original 
monuments, the field notes must yield to the monu- 
ments.—ROBINSON V. LAURER, Oreg., 40 Pac. Rep. 1012. 

8. CARRIERS—Live Stock—Negligence.—Where lambs 
for shipment, before being loaded, drank salt water 
that the carrier negligently allowed to fiow into its 
stock yard, without the knowledge of the owner, the 
carrier is liable for the death ofthe lambs resulting 
therefrom, though the death did not occur until they 
were in the possession of a connecting carrier.—NOR- 
FOLK & W. R. Co. v. HARMAN, Va., 22S. E. Rep. 490. 

9. CHAMPERTY.—Upon the trial of a suit for infringe 
ment of a patent, it appeared that thesuit was brought 
by an assignee, to whom the patent had been assigned, 
14 years after its issue, and when it was known to have 
been infringed, under an agreement that such as- 
signee should prosecute suits against infringers, at 
his own expense, and divide the recoveries with the 
patentee: Held, that such agreement constituted 
champerty, and that the bill should be dismissed.— 
KIEPER V. MILLER, U. S. C. C. (Penn.), 68 Fed. Rep. 627. 

10. CONSTITUTIONAL LAW—Suit against State.—A sult 
against the auditor of a State,to restrain him from 
certifying and transmitting to the county auditors 
valuations of the property of complainant, for the pur- 
pose of taxation, pursuant to a statute claimed to be 
unconstitutional, on the ground that the acts sought 
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tobe enjoined would create a cloud upon complain- 
ant’s title, and cause irreparable damage, is not a suit 
against the State.—-WESTERN UNION TEL. Co. Vv. HEN- 
person, U.S.C OC. (Ind.), 68 Fed. Rep. 588. 

ll. CONSTITUTIONAL Law — Special Laws.—An act by 
which the general assembly attempts to exempt 
counties from the operation of general laws on ac- 
count of trivial differences in population is not of uni- 
form operation throughout the State.—STATE V. BaR- 
gus, Ohio, 41 N. E. Rep. 245. 

12. CoNTRACT—Damage.—In an action for breach of 
contract in failing to keep fixtures for repairing a ma- 
chine ata place agreed on,the measure of damages 
would be the difference in expense to which the plaint- 
iff was put by being required to go to a greater dis- 
tance, and what he would have been put to had the 
contract been complied with, or, if the vendee was un- 
able to obtain the same at other places, the difference 
in value ofthe machine as it is,and its value as it 
would have been had there been no breach.—D. M. OS 
BORNE & CO. V. AYRES, Tex., 328. W. Rep. 73. 

13. CONTRACT—Illegal Consideration.—An agreement 
by a wife, who has separated from her husband, to ob- 
tain a divorce from him in consideration ofa note, is 
immoral and illegal, and a violation of Act 1815, § 2, 
providing that in her petition or libel she shall set out 
the cause for the divorce, and on her oath or affirma- 
tion state that it is not made out of levity or collusion. 
—IRVIN V. IRVIN, Penn., 32 Atl. Rep. 445. 


14. CONTRACTS BETWEEN HUSBAND AND WIFE.—Un- 
der Act June 8, 1893, which provides that a married 
woman may make any contract which is necessary, 
appropriate, convenient, or advantageous to the exer- 
cise or enjoyment of the rights and powers granted by 
section 1, which provides that a married woman shall 
have the same right and power as an unmarried per- 
son to acquire any property in possession or expect- 
ancy, amarried woman is entitled to recovera pre- 
ferred claim under a contract with her husband for 
services rendered him as cook in his business, outside 
of the family relation, as against the husband’s credit- 
ors.—NUDING V. URICH, Penn., 32 Atl. Rep. 409. 

15. CORPORATIONS — Receiver’s Certificates.—A court 
of equity has no power, without the consent of all lien 
creditors to authorize the receiver of an insolvent pri- 
vate corporation, whose business is not affected with 
any public interest, to issue certificates which will be 
a paramount lien upon its property, for the purpose of 
carrying on its business, unless it be necessary to do 
so inorder to preserve the existence of the property 
or franchises.—FIDELITY INSURANCE, TRUST & SAFE 
DEPOSIT CO. Vv. ROANOKE IRON Co., U.S. C. OC. (Va.), 
68 Fed. Rep. 623. 

16. CORPORATION—Stockholders.—A stock-certificate 
book of a corporation, with entries of the number of 
certificates, number of shares, dates of issue, and 
names of holders, designed for the stock and transfer 
book, and apparently corresponding with the require- 
ments of Code, § 378, requiring corporations to “keep a 
book to be known as the ‘Stock and Transfer Book,’” 
though not so named, is competent to show the amount 
of stock outstanding.—KNOWLES V. SANDERCOCK, Cal., 
40 Pac. Rep. 1047. 

17. CORPORATIONS — Assessments.—Directors cannot 
make valid calls or assessments on the common stock 
of a corporation, where the statute under which it was 


incorporated gave no authority toraise any capital 


other than that originally bought and contributed by 
the corporators, except by preferred or special stock, 
and no such special authority was given by the stock- 
holders, either in the certificate of incorporation, by 
means of which the statute authorized them to incor- 
porate, or otherwise.—WELLS V. GREEN Bay & MIssIs- 
SIPPI CANAL Co., Wis., 64 N. W. Rep. 69. 

18. CORPORATIONS—Stockholders.—Under Civ. Code, 
§ 822, providing that the liability of each stockholder is 
determined by the amount of stock owned by him at 
the time the debt was incurred, a stockholder is not 
liable on a note given by the corporation in payment 





of an antecedent indebtedness, but on the original 
debt.—WINONA WAGON CO. V. BULL, Cal., 40 Pac. Rep. 
1077. 

19. COUNTIES — Damages — Defective Roads and 
Bridges.—An act (Laws 1893, p. 141), making counties 
liable for damages sustained in consequence of defect - 
ive county roads and bridges, section 1 allowing com- 
pensatory damages to be recovered in the Circuit Court, 
‘‘or in a justice’s court if the amount of damages sued 
for be less than $1,000,” gives a remedy for compensa- 
tory damages tothe extent of the injury sustained in 
the Circuit Court, and enlarges the jurisdiction of jus- 
tice’s courts in such cases to any less sum than $1,000. 
—MCFERREN V. UMATILLA County, Oreg., 40 Pac. Rep. 
1013. 

20. CRIMINAL Law—Resisting Arrest.—One innocent 
of an offense is justified in resisting arrest by a private 
citizen acting under authority of Pen. Code, § 837, al- 
lowing a private person to arrest another for a public 
offense committed or attempted in his presence.—PEO- 
PLE V. DENBY, Cal., 40 Pac. Rep. 1051. 

21. CRIMINAL LAw—Peddlers.—One who, as agent for 
a wholesale confectioner, makes regular periodical 
trips through certain towns, with a wagon loaded with 
packages of candy, calling on retail dealers only, tak- 
ing orders and filling them from the wagon if he can, 
otherwise booking them to be filled by a subsequent 
delivery, is not a peddler, within Pub. Acts 1893, ch. 
121, p. 271, entitled “An act concerning sales of mer- 
chandise by itinerant peddlers,” and providing for li- 
censing persons to engage in the business of auctioneer, 
peddler, or hawker, or as traveling itinerant pur- 
chaser of second-hand goods.—STATE V. FETTERER, 
Conn., 32 Atl. Rep. 394. 


22. DEATH BY WRONGFUL ACT — Action against Re- 
ceiver.—A receiver is not a ‘‘proprietor, owner, char- 
tererer or hirer,” within Rev. St. art. 2899 giving a 
right of action for injuries, resulting in death caused 
by the negligence of the proprietor, owner, char- 
terer, or hirer of a railroad, etc., or by the negligence 
of their servants or agents.—DILLINGHAM V. BLAKE, 
Tex., 328. W. Rep. 77. 


23. DECEIT—Fraudulent Sale of Corporate Stock.— 
Where one, by fraudulent representations, induces an- 
other to purchase corporate stock as an investment, 
the loss which the purchaser suffers by retaining the 
stock under the belief that the representations are 
true is chargeable against the wrongdoer, such loss be- 
ing presumptively within his contemplation at the 
time of committing the fraud.—DUFFY V. SMITH, N. J., 
32 Atl. Rep. 371. 

24. DEED TO WiFE—Consideration.—A wife to whom 
a conveyance from a stranger is made has the burden, 
as against existing creditors of her husband, of prov- 
ing that the consideration did not come from him.— 
—KELLEY V. CONNELL, Ala., 18 South. Rep. 9. 

25. DEED—Boundary on Navigable Stream.—A con- 
veyance of lands situated upon a navigable stream, 
the description being by courses and distances from a 
fixed monument, and establishing a boundary line co- 
incident with the line of navigation, conveys the 
grantor’s title as far as the central thread of the 
stream.—LAKE SHORE & M.S. R. R. V. PLATT, Ohio, 41 
N. E. Rep. 243. 

26. DOWER.—Where real estate is purchased by and 
deeded to a wife, and is successfully attacked by her 
husband’s creditors as being in fraud of their rights, 
he having paid the purchase money, the husband has 
no seisin, actual or constructive, therein, out of which 
the wife can be endowed under Code 1887, § 2267.— 
GRANT V. SUTTON, Va., 228. E. Rep. 490. 

27. Equiry—Discovery—Effect of Answer.—Where a 
bill states that complainants have no means of proving 
its allegations except by discovery from defendants, 
and calls for discovery, allegations in the answer re- 
sponsive to the bill are to be taken as evidence for de- 
fendants.—WARD’sS ADM’RS V. CORNETT, Va., 2258. E. 
Rep. 494. 
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28, ELECTION OF REMEDIES—Contract.—Where it was 
agreed that defendant would pay acertain amount to 
plaintiffs in consideration that plaintiffs would dis- 
miss certain proceedings then pending in the probate 
court, and defendant afterwards notified plaintiffs that 
she rescinded and withdrew from the agreement, 
plaintiffs cannot maintain an action to recover the 
amount stipulated to be paid, while at the same time 
continuing to prosecute the proceedings in the pro- 
‘bate court.—HELLINGS V. HEYDENFELDT, Cal., 40 Pac. 
Rep. 1026. 


29, ELECTION TO ACCEPT TRUST.—Where a fund is de- | 


posited with a trustee to pay a creditor, who is free to 
accept or reject the benefit of the trust, the fact that 
he prosecutes a pending suit against the debtor to 
judgment, with full knowledge of all the circumstances 
shows an election to reject the trust.—WHITE V. WHITE, 
Ala., 18 South. Rep. 3. 

30. EMINENT DoMAIN—Construction of Railroad.—In 
an action against a railroad company for damages 
from the construction of its road across town lots, the 
jarring, smoke, noise, and dust of passing trains inci- 
dent to the ordinary operations of the road and the 
proximity of the road to buildings on the property, are 
properly considered by thejury in estimating the dam- 
ages.—COMSTOCK Vv. CLEARFIELD & M. Ry. Co., Penn., 
32 Atl. Rep. 431. 


31. EVIDENCE—Authority of Agent.—A letter of au- 
thority to an agent is properly admitted in evidence 
to show the scope of his authority.—BELL V. RANKIN, 
Kan., 40 Pac. Rep. 1094. . 

32. EXECUTION—Land of Wife.—Debt of Husband.— 
Property paid for by the separate funds of the wife was 
conveyed to her, but the deed did not convey the land 
as her separate property, or state who paid forit. In 
August, 1890, the wife, joined by her husband, conveyed 
the property to plaintiff's grantor by deed recorded 
October, 1891. The property was levied on June, 1891, 
under an attachment against the husband and the in- 
terest of the huSband was sold on execution, un- 
der a judgment therein rendered, September, 1891, 
and purchased by defendant, the amount bid 
being credited on the execution. Defendant had 
no notice that the land was the separate property of 
the wife, or that she had sold it: Held, that the prop- 
erty was exempt from defendant’s statutory lien, and 
plaintiff's title unaffected by the sheriff's deed.—J. 8S. 
BROWN HARDWARE CO. V. MARWITZ, Tex., 32 S. W. 
Rep. 78. 

33. FEDERAL COURTS~— Jurisdiction — Citizenship.— 
Where jurisdiction rests upon the diverse citizenship 
of complainant and defendant, and, during the pro- 
ceedings, a third party, who is a citizen of the same 
State with defendant, intervenes, the court will have 
no jurisdiction of his controversy with defendant, un- 
less the controversy between complainant and defend- 
ant is one which draws to the court the possession and 
control of defendant’s property,in which the inter- 
vener claims some interest.—UNITED ELECTRICAL SE- 
CURITIES CO. V. LOUISIANA ELECTRIC LIGHT Co., U.S. 
C. C. (La.), 68 Fed. Rep. 673. 

34. FRAUDULENT CONVEYANCES— Change of Posses- 
sion.—In the absence ofa fraudulent intent, it is not 
fraudulent per se as to creditors, in one who has as- 
sumed an indebtedness of a firm in consideration of a 
sale of specified merchandise, to allow such merchan- 
dise to remain in said firm’s possession to be disposed 
of in the usual course of trade.—KING v. LEVY, Va., 22 
S. E. Rep. 492. 

25. FRAUDULENT CONVEYANCES — Consideration.—A 
deed from a debtor in failing circumstances to a cred- 
itor, who was the grantor’s son-in-law, which was im- 
mediately recorded, will not be set aside as fraudu- 
lent to creditors when the evidence shows that the 
consideration was adequate, and the conveyance made 
in good faith.—FELDMAN V. NICOLAI, Oreg., 40 Pac. 
Rep. 1010. 

36. GARNISHMENT—Appeal from Justice of Peace.— 
Under Code, §§ 3398, 3405, providing that a party ag- 





grieved by a judgment of a justice of the peace may 
appeal to the Circuit Court, or court of like jurisdic. 
tion, and that the case on such appeal shall be trieq 
de novo, such appellate court cannot, on appeal of a 
garnishee from a judgment against him, after quash- 
ing the garnishment, require him to answer another 
and separate garnishment, on which the justice had 
rendered no judgment.—FRANCIS CHENOWETH Harp- 
WARE CoO. V. BAILEY, Ala., 18 South. Rep. 10. 


37. HOMESTEAD IN LANDS HELD IN COMMON. —A 
homestead cannot be created by a cotenant in lands 
held by tenancy in common.—IN RE CARRIGER’s Es- 
TATE, Cal., 40 Pac. Rep. 1032. 


38. INSURANCE — Insurable Interest — Estoppel. — 
Where plaintiff, who sold land on which was a build. 
ing covered by an insurance policy, took back a judg- 
ment for part of the price, and under the advice of the 
secretary of the insurance company, who knew the 
circumstances, delivered the deed to the. purchaser 
without transferring the policy, and paid the assess- 
ments under the policy for three years, up to the time 
of a loss, the company is estopped from asserting that 
the policy was void for want of an insurance interest 
in plaintiff.— LIGHT v. COUNTRYMEN’S MUTUAL FIRE 
Ins. CO. OF LEBANON COUNTY, Penn., 32 Atl. Rep. 
439. 

39. JUDGMENT—Against Administrator.—A judgment 
recovered against an administrator in chief cannot be 
enforced against an administrator de bonis non. — 
BROTHERS V. GUNNELS, Ala., 18 South. Rep. 3. 


40. JUDGMENT LIEN—Action in Federal Court.—A suit 
brought in a Federal Court to foreclose a mortgage 
on the property of a railroad corporation operates as 
constructive notice throughout the district, and all 
persons acquiring an interest in or lien on any part of 
the property during the pendency of the suit will be 
bound by the decree and sale made thereunder. The 
purchaser will take the property discharged from all 
such liens and interests, though the persons obtaining 
them be not parties tothe suit. They must seek satis- 
faction from the proceeds of the sale, to reach which 
they should become parties, and bring their claims to 
attention of the court by appropriate pleadings.— 
STEWART V. WHEELING & L. E. Ky. Co., Ohio, 41 N. E. 
Rep. 247. 

41. Lis PENDENS—Dismissal of Action.— Lis pendens 
exists only during the pendency of an action, anda 
dismissal of the action defeats lis pendens as to a grantee 
of the holder of the legal title without actual notice.— 
KARR V. BURNS, Kan., 40 Pac. Rep. 1087. 

42, MANDAMUS — Surrender of Office.—Under Sess. 
Laws 1893, p. 62, providing that women over the age of 
21 years, citizens of the the United States and of this 
State, shall be eligible to all educational offices within 
the State, the relator, a woman, received a certificate 
of election, and qualified as a county superintendent 
of schools: Held, that a pre-emptory writ of mandamus 
was properly issued to compel her predecessor to sur- 
render the office to her.—STEVENS V. CARTER, Oreg., 0 
Pac. Rep. 1074. 


43, MASTER AND SERVANT—Negligence—Risks of Em- 
ployment.—Plaintiff, who was in the employ of a tele- 
graph company, engaged with others in stringing 
wires on its poles, was instructed to climb a pole be- 
longing to another company to get certain wires out of 
the way. Plaintiff climbed the pole by means of iron 
spikes driven into it, did his work, and, while de- 
scending, fell, in consequence of one of the spikes 
being insufficiently secured or loosened by the rotting 
ofthe wood: Held, that the danger from which the 
accident resulted was one of the risks of plaintiff's 
employment, which was assumed by him, and for 
which his employer was not liable.—DIxon Vv. WEST- 
ERN UNION TEL Co., U. S.C. C. (Ind.), 68 Fed. Rep. 
630. 

44. MECHANICS’ LIENS—Enforcement.—Though Code, 
§ 3018, provides that employees and material-men ot 
contractors and subcontractor shall have a lien 02 
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any unpaid balance due the original contractor by the 
owner, there being no provision for the enforcement 
of alien by employees or material-men of subcontract- 
ors, such lien cannot be enforced in an action at law. 
—NUNNALLY V. DORAND, Ala., 18 South. Rep. 5. 

45. MintnG LiENS.—Code Civ. Proc., § 1183, securing 
‘alien on mining claims for labor performed thereon, 
does not authorize a lien for labor in working a mine 
on lands held under an agricu!tural patent from the 
United States.—MORSE V. DE ADRO, Cal., 40 Pac. Rep. 
1018. 

46. MORTGAGES—Interest after Maturity.—Where the 
interest on a mortgage loan is computed to the time it 
will be due ata greater than the statutory rate, and 
added to the principal, the loan, after maturity, will 
bear only the legal rate.—MALONE Vv. Roy, Cal., 40 Pac. 
Rep. 1040. 

47. MORTGAGE — Lien.—A mortgage upon real es- 
tate creates a lien upon whatever estate, right, or title 
the mortgagor may have in the real estate mortgaged. 
—LANE V. WOODRUFF, Kan., 40 Pac. Rep. 1079: 

48. MORTGAGE — Railroad Foreclosure — Sale.—The 
original decree for sale of a railroad under the fore- 
closure of a trust deed directed the property to be sold 
asan entirety, for cash, and that so much of the price 
“as isnot required to be paid in cash may be paid in 
receiver’s certificates:” Held, that a subsequent, sup- 
plemental order, directing a sale to be made for cash, 
in United States gold coin, is not a modification of the 
original decree, in that it does not allow receiver's cer- 
tificates to be received in payment of any part of the 
price.—FARMERS’ LOAN & TRUST CO. V. OREGON Pac. 
R. Co., Oreg., 40 Pac. Rep. 1089. 

49. MUNICIPAL CORPORATIONS — Control of Streets— 
Change of Grade.—A city has the supreme control over 
the streets, pavements, etc., and determines, in the 
exercise of its functions, everything in connection 
with their grading, paving, and condition according 
to its best judgment; and where it chooses to grade its 
streets so as to leave only atwo inch depth of gutter, 
instead of six, it may doso without Leing subject to 
any control of the courts.—MCHA4LE Vv. Easton & B. 
TRANSIT CO., Penn., 32 Atl. Rep. 461. 


50. NEGOTIABLE INSTRUMENT — Notes.—Instruments 
reciting, respectively: “This is to show that I have 
received of my father, as so much interest in his es- 
tate, atract of land, for which I account to the estate 
for $3,580, for which I promise to pay H (the father), 
during his life-time, seven per cent. per annum inter- 
est, to begin the first day of December, which is value 
received ;” and ‘‘this is to show that my father has ad- 
vanced me $500 in cash, asso much advanced on his 
estate, for which I have to pay interest annually from— 
it being for cash, which is value received,’’—are notes, 
—HAMMETT V. BROWN, S. Car., 228. E. Rep. 482. 


51. PARTNERSHIP — Mining — Statute of Frauds.—A 
partnership agreement to locate mining claims being 
within the statute of frauds (St. 1861, p. 11, § 55), one 
partner cannot claim an interest in a claim located by 
another under an oral agreement that they should be 
partners in all such locations, when no trust arises be- 
cause partnership capital was employed in locating 
the claim.—Craw V. WILSON, Nev., 40 Pac. Rep. 1076. 


52. PARTNERSHIP — Firm and Private Creditors.—K 
bought timber land and a portable sawmill, and con- 
ducted lumber operations in hisown name. A minor, 
who never contributed any money to the business, and 
never was, as between him and K, a partner, permitted 
himself to be held out as such, and signed some notes, 
in his individual name, for K’s benefit. He afterwards 
repudiated the partnership and notes, onthe ground 
of infancy: Held, that there was no equity in the 
minor, asa partner in such property, so thata firm 
creditor could seize it, as against individual execution 
creditors of K, who was the real owner.—APPEAL OF 
BIXLER, Penn., 32 Atl. Rep. 414. 

53. PRINCIPAL AND AGENT—Authority to Bind Princi- 
pal.—Where a wife purchased a part of a tract of land 





as agent for her husband, the husband is bourd when 
the transaction was fair, and there was no misunder- 
standing between her and the seller, though the hus- 
band believed she was buying the whole tract.—Cor- 
BIT V. KIMBALL, Cal., 40 Pac. Rep. 1029. 


54. PRINCIPAL AND SURETY—Release of Sureties.—Ac- 
tion on bond to indemnify plaintiff against mechanics’ 
liens on property conveyed to plaintiff by the princi- 
pal of the bond upon which the latter was, at the time 
of the conveyance, erecting a house, which he agreed 
to finish. One of the considerations for giving the 
bond was the agreement of plaintiff to pay the pur- 
chase money sooner than it was payable according to 
the terms of the contract: Held, that this was a suffi- 
cient consideration.—REED V. MCGREGOR, Minn., 64 N. 
W. Rep. 88. 


55. RAILROAD COMPANY — Negligence — Proximate 
Cause.—The use of cars of unequal height and mis- 
matched couplings is not such negligence on the part 
of a railroad company as will render it liable for an 
injury toa brakeman resulting therefrom.—NORFOLK 
& W.R. Co. v. BROWN, Va., 228. E. Rep. 496. 


56. RAILROAD COMPANIES — Lease of Road — Negli- 
gence.—Defendant railroad company leased its road 
to another company ata fixed annual rental, and de- 
fendant agreed to maintain its organization, elect offi- 
cers, and do everything; necessary to preserve and 
augme:it the property and franchise for the benefit of 
the lessee. The lessee was to appoint a managing 
agent satisfactory to defendant. Defendant's treas- 
urer was to collect the earnings of the lessee, and pay 
allthe operating expenses. There was nothing to in- 
dicate that defendant intended to transfer its owner- 
ship in the franchise, nor to relieve itself from the lia- 
bilities imposed thereby. The lease was afterwards 
ratified by the legislature: Held, that defendant was 
liable for the negligence of the employees in operating 
a train.—DRISCOLL V. NORWICH & W. R. Co., Conn., 32 
Atl. Rep. 354. 


57. REAL ESTATE AGENT — Commissions.—An agent 
for the sale of land, who makes a sale payable in in- 
stallments, is entitled to commission onthe install- 
ments, as paid, and notto his entire commission out 
of the first installment paid.—MELVIN V. ALDRIDGE, 
Md., 32 Atl. Rep. 389. 


58. RECEIVERS — Exemption from Garnishment.— 
Though a receiver appointed by a court of equity is by 
statute exempt from garnishment in his own State the 
Federal Courts of another State will not refuse to en- 
tertain garnishment against him on a petition prop- 
erly presented by citizens within the jurisdiction, 
when no objection to the jurisdiction on other grounds 
exists.—CENTRAL TRUST CO. OF NEW YORK v. CHAT- 
TANOOGA, R. & C. R. Co., U. 8. C. 0. (Tenn.), 68 Fed. 
Rep. 685. 

59. SALE BETWEEN PARTNERS— Construction—Lien.— 
In the contract of dissolution, the retiring partner 
agreed to sell to his copartner his interest in the part- 
nership property for $500 in trade, and the balance in 
cash within three years, the purchasing partner to pay 
off the firm indebtedness as it came due and take upa 
certain note; and when the purchasing partner com- 
plied with the terms of the agreement, the retiring 
partner was to convey to him his interest in certain 
property: Held, to constitute a sale on time, by 
which absolute title to the goods passed withouta 
lien reserved.—REDENBAUGH V. KELTON, Mo., 328. W. 
Rep. 67. 

60. TAXATION—Exemption—Public Charities.—Farms 
purchased and permanently used by a hospital for 
hospital purpose, as part of the hospital plant, and as 
an open-air sanitarium, in actual operation for such 
purposes, and incidentally for profit to reduce ex- 
penses, though separated from the main hospital, and 
used for hospital purposes only during the summer 
months, are exempt from taxation.—CONTRIBUTORS TO 
PENNSYLVANIA HOSPITAL V, DELAWARE COUNTY, Penn., 
82 Atl. Rep. 456, 
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61. TAXATION — Exemption — Electric Light Com- 
panies.—A company generating electricity, and selling 
itto customers for power, illuminating, or heating 
purposes, is not a manufacturing company, within Act 
1885, exempting the capital stock of manufacturing 
companies from taxation.—COMMONWEALTH Vv. EDI- 
SON ELECTRIC LIGHT & POWER CO., Penn., 32 Atl. Rep. 
419. 

62. TRIAL—Right to Jury.—Under Code 1887, § 3211, 
providing for a judgment on 15 days’ notice in an ac- 
tion by a person entitled te recover money, defendant 
is not entitled to a jury trial, on failure or refusal to 
plead.—PRESTON v. SALEM Imp. CO., Va., 228. E. Rep. 
486. 

63, TRUST AND TRUSTEE—Constructive Trust.—On the 
death of a person in possession of lands under a con- 
tract of purchase, leaving a widow and minor son, his 
father, with his widow’s consent, took possession of 
the property, sold the personalty, paid the debts, and 
by virtue of the contract, paid the balance due for the 
lands, and took title in his own name: Held, that he, 
or any one purchasing from bim with notice of the 
facts, took the title in trust for the heir, whether the 
money to complete the purchase was paid from the pro- 
ceeds of the son’s personal estate or from the father’s 
own fund.—ROGGENKAMP v. ROGGENKAMP, U. 8. C. C. 
of App., 68 Fed. Rep. 605. 

64. USURY AS A DEFENSE.—Code 1887, § 2818, provides 
that contracts calling for usurious interest “shall be 
deemed to be for an illegal consideration as to thre ex- 
cess beyond the principal amount so loaned or for- 
borne:” Held, that usury could not be pleaded under 
the statute against one who acquired a negotiable note 
in the usual course of business, for a valuable consid- 
eration, before maturity, without notice of the usury, 
and who charged no usurious interest.—LYNCHBURG 
NAT. BANK V. SCOTT, Va., 22 8. E. Rep. 487. 

65. VENDOR’S LIEN — Eminent Domain —A railway 
company which had made a mortgage covering after- 
acquired property began proceedings to condemn land 
of H. The compensation awarded not being paid, H 
began a suit to restrain the railwaycompany. A com- 
promise sum wasthen agreed on, but not paid, and 
the court in H’s suit decreed a lien in H’s favor on his 
land taken by the railway company, and ordered it 
sold. H bought it in at the sale. Afterwards, in a fore- 
closure suit by the mortgagee of the railway, the 
mortgage was declared a valid lien on H’s land, and it 
was ordered to be sold: Held error; that H retained a 
valid vendor’s lien and acquired a perfect title by the 
sale inhis suit.—HobBss v.STaTE TrusTCo., U.S.C. 
C. of App., 68 Fed. Rep. 618. 


66. VENDOR AND PURCHASER — Land Conveyed.—A 
description in a deed read, “The north half of the 
northwest quarter of block 119, fronting 75 feeton J 
street by 125 feet on T street.’”’ The property, which 
was inclosed, was examined by the purchaser, who 
knew that blocks in that part of the city were 250 feet 
square. The grantor did not own other land in the 
block, and made no representations as to the quantity, 
except the description in the deed. It was afterwards 
found that the frontage on J street was only 641 2 
feet: Held,thatthe land bought wasthe N 1-2 of the 
N W 1-4 of the block, and the frontage on J street men- 
tioned inthe deed was simply a further description 
and as no fraud was practiced, the purchasers were 
not entitled to any abatement of the price.—TIFFEE V. 
TINSLEY, Tex., 328. W. Rep. 80. 

67. WAREHOUSEMEN—Charges.—Plaintiffs were ware- 
housemen, and stored wheat according to a custom 
whereby they charged more for the first month it was 
in storage than the succeeding months, the difference 
being for “carting” the wheat, Plaintiffs sold out to 
defendant, and the latter agreed to collect, without 
charge, plaintiff's claims for storage: Held that, in 
determining the amount due,the extra charge for the 
first month belonged to plaintiffs, and should not be 
distributed pro rata over the entire time the wheat was 
stored.—HULFORD V. NEALE, Cal., 40 Pac, Rep. 1044. 





68. WILL—Election by Widow.—The will of a hus. 
band devising community estate gave the wife a lite 
estate therein, and stated that it was “made with falj 
knowledge of property rights of husband and wife, 
and with the knowledge and consent of my said wife,” 
The widow declared that she wished the will to stand, 
and afterwards conveyed ‘‘all her interest in said 
property mentioned in said willas vesting a life eg. 
tate therein upon said widow:” Held, to show an 
election to take under the will, so as to create an eg- 
toppel, unless the widow had full knowledge of the 
facts concerning the properties and of her right to 
elect.—IN RE SMITH’S ESTATE, Cal., 40 Pac. Rep. 1037, 


69. WILL — Conversion.—Where a testator orders his 
lands to be sold, the conversion will, unless a contrary 
intention distinctly appears, be deemed to have been 
directed merely for the purposes of the will; and con. 
sequently, if those purposes fail or do not require it, it 
will, in equity, be considered land, and be given to the 
heir.—MOORE V. ROBBINS, N. J., 32 Atl. Rep. 379. 


70. Witt — Mortgaged Property—Liability for Debts, 
—Testatrix devised to her granddaughter all her right, 
title, and interest in certain land; the land being then 
and at the death of testatrix subject to mortgages se. 
curing two bonds of the testatrix: Held, that the per- 
sonal property of testatrix was not discharged from its 
primary liability asa fund for the payment of these 
bonds in exoneration of the mortgaged premises: 
Held, also, that the residuary real estate was not 
chargeable with these debts in exoneration of the 
mortgaged premises, there being inthe will no evi- 
dence of an intention that it should be so charged.— 
MORRIS V. HIGBIE, N. J., 32 Atl. Rep. 372. 


71. WILLS—Property Devised.—A testatrix devised to 
her sister-in-law dividends to which she was entitled 
under the terms of her late husband’s will, for which 
the estate was “indebted” to her, and all moneys due 
and owing from the estate of a deceased son: Held, 
that allthe moneys which the testatrix at the time of 
her death owned or was entitled to from the estates of 
her deceased husband and son, whether incomes, divi- 
dends or commissions, when the will was made or at 
the time of her death, passed tothe sister-in-law.— 
KIRK V. SAME, Md., 32 Atl. Rep. 344. 


72. WILLS—Omission of Child—Parol Evidence.—Civ. 
Code, § 1307, provides that when a testator omits to 
provide in his will for any of his children, or the issue 
of a deceased child, unless it appears that such omis- 
sion was intentional, such child must have the same 
share in the estate as in case of intestacy: Held, that 
parol evidence is not admissible to show that the tes- 
tator intended to omit a child whom he has not men- 
tioned in his will.—IN RE SALMON’s ESTATE, Cal., #0 
Pac. Rep. 1030. 


73. WILLS — Annuity to Widow.—A testator gave his 
wife acertain annuity and the right to use for life his 
residences, and directed that the taxes and expense of 
repairs be paid out of the estate. He also directed the 
residue to be divided equally among his five children. 
A sum was reserved by the auditor on the executor’s 
account which was atthe time sufficient to produce 
the necessary amount to meet the provisions for the 
wife, but which afterwards became insufficient for that 
purpose: Held, that the entire estate was subject to 
the charge in favor of the wife, and that the deficiency 
resulting from the insufficiency of the sum reserved 
by the auditor should be paid from real estate in the 
hands of the residuary legatees.—IN RE DENIS’ ESTATE, 
Penn., 32 Atl. Rep. 436. 

74. WILLS — Lapsed Legacies.—A testator devised 
lands toa brother, who died before the enactment of 
the amendment to the act concerning wills, which was 
approved March 29, 1887 (P. L. 63), but during the life 
of the testator, leaving children, who survived thé 
testator: Held, thatthe statute referred to does not 
apply to the case so as to give the brother’s children 
the lands intended for their father.—MoRPHyY V. MC- 
KEON, N. J., 32 Atl. Rep. 374. 





